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DIESEL FUEL AND GASOLINE CONSERVATION ACT 
OF 1978 



THUBSDAT, SEFTEUBEB 14, 1978 

U.S. Senate, 
Committee on Cohmerce, Science and Tkansportation, 

Washington, D.C. 
Tlie committee met at 10:10 a.m., in room 235, Russell Senate Office 
Buikling, Hon. Howard Cannon (chairman of the committee) 
presiding, 

OPENING STATEMENT BY THE CHAIBMAN 

The Chairman. The hearing will come to order. 

I must apologize for being Tate. I have been involved in a hearing 
in the Armed Services Committee this morning for some time. 

This morning the Committee on Commerce, Science, and Trans- 
portation is conducting a hearing on S. 1699, the Diesel Fuel and 
Gasoline Conservation Act of 1978. 

Tliis legislation was introduced by Senators Johnston, Bumpers, 
McClure, and Stone on June 15, 1977 and was sequentially referred to 
the Committee on Energy and Natural Kesources and the Committee 
on Commerce. On March 8, the Energy Committee reported tlie legisla- 
tion without amendment and without recommendation. 

Last spring the Commerce Committee requested written comments 
from the public on S. 1699 and received responses from a wide range 
of groups and individuals. 

Today's hearing is an attempt to further explore some of the issues 
addressed by the public comments and to clarify the intent and poten- 
tial impEict of the legislation. 

This bill amends section 382 of the Energy Policy and Conservation 
Act of 1975 by stating it would not be unlawful for a seller of mer- 
chandise pursuant to a uniform zone delivery pricing system to grant 
backhaul allowances to a buyer arranging for nis own transportation. 
The allowance can be no greater than the actual savings in delivery 
cost of the seller and must oe available to all the seller's customei-s on a 
nondiscriminatory basis. 

While the actual wording of the legislation is relatively simple, the 
issues that it addresses are complex. It can be legitimately argued that 
this bill will have a tremendous impact on all industries utilizing a 
uniform zone delivered pricing system, including the food industry. 
The bill will also have an impact on the common, contract, and private 
carrier sectors of the motor carrier industry. The legislation may also 
have an impact on the competitive balance between large and small 
companies in the food industry and the enforcement activities of the 
FTC with respect to the Robinson-Patman Act, 

Finally, the legislation may effect all of us as consumers. 

[The bill and agency comments follow :] 
(1) 
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A BIIX to provide enersy conservation by alleviating curreo d uel waste, 

to ceduee empty vehicle movements, and to increase efflcien a p ti g goods by 

n^tor carriers wbicH will ultimately beoeflt coasumeta, and h p p eea 

Be it enacted by the Senate and House of Repre»enta iv f fi Un ed Statet 
of America in Congress assembled. That tblB Act may be ed as he "Diesel 
Fael and Gasoline Conservation Act of 1977", 

Sec. 2. Section 382 o( the EnerBj Policy and Conservation Act of 1975 (42 
U.S.C.6201) is amended by adding a paragraph (d) to read as follows : 

"(d) It shall not be unlawful for a seller of goods, wares, or merchandise 
pursuant to a uniform zone delivered pricing system to grant backhaul allowances 
to a buyer where the backhaul function is actually performed by the buyer or an 
anthorlzed carrier serving the buyer, where the allowance is no ereater than 
the actual savincs In delivery cnsts to the seller and where the allowances are 
available to all the seller's ciifitoiuers on a nuiidiscrimlnatory basis.". 



U.S. Small BuaiHBSB Administratios, 

WasKtnfflon. D.O., Sepiemher 25, 1978. 
Hon. HowABD W. Cannon, 
Chairman, Comntittee on Commerce, Science and Trantportatlon, U.8. Senate. 

Washington, B.C. 

Dear Mb. Chairman: This Ib to acknowledge your request of September 7, 
1978. (or the views of the Small Business Admlnifltratlon concerning S. 1899, 
a bill 'To provide energy conservation by allevlatlDg current and continuing 
fuel waste, to reduce empty vehicle movements, and to Increase efficiency in 
transporting goods by motor carriers which will ultimately benefit consumers, 
and for other purposes." 

Enclosed herewith Is SBA's statement before your Committee on September 
14. 1978. As noted in onr statement we oppose S. 1699 for the following reasons: 

(1) It would be an Initial step toward weakening the Bob! n son -Pa tm an Act; 

(2) Because It could lead to price discrimination ; 

(3) Because It is questionable whether it would result in substantial energy 
savings ; and 

<4) Because la the long run we believe consumer prices would be higher be- 
cause of the diminished ability of small businesses to compete with larger 
companies. 

If we can be of an.v further assistance, please don't hesitate to call upon ua. 
We appreciate your continued Interest In the Small Business Administration 



jind its programs. 

Sincerely. 



Paul D. Sullivan. 

Assistant Administrator for 

Congressional and Legislative Affairs. 



The CnATiiMAN. Because of the krse amount of material that will 
be covered in this henrinp and the rel.itively short period of time we 
have, I must insist that all witnesses be as brief as possible in their 
oral presentation. Since the committee has already received and re- 
viewed the written statements. I siipifrcst the witnesses try to sum- 
marize the major points they wish to emphasize. This will allow more 
time for (juestions and answers. The complete text of the written 
statements will be printed in the hearinji record. The first witness is 
the Hon. Michael Pertschuk. Chairman of the Federal Trade Com- 
mission (FTC), and formerly a very key staffer of this committee. 
We are deliprhted to have you here today and you may proceed, sir. 
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STATEMENT OF EOIT. KICHAEL FESTSCHUE, CSAIRKAS, FEDEBAI, 
TSASE COHUISSIOXT; ACCOlffFANIED BY ALFRED F. SOVaHESTt, 
TR., SIBECTOS, BTTREAU OF COMFETITIOH; AND JAHES 0. 
HAUILL 

Mr. Pbrtschuk. Thank you very much, Mr. Chairman. I never 
thought when I left the committee that I'd learn this much about 
backhaul. As you said in your statement, it is an extremely compli- 
cated issue as it unfolds at each level. 

I have with me this morning Alfred Dougherty, who's the Director 
of our Bureau of Competition ; and Jim HamiJl, his assistant, who has 
worked with the Commission on these issues. 

In many industries manufacturers prefer to sell their goods on a 
delivered price basis. That is, they deliver their products to buyera 
and include freight charges in the price offered. In many delivered 
price systems a uniform delivered price is quoted that is identical to 
all buyere within a given geographic zone extending for some distance 
from the seller's point of manufacture or shipment. But a imiform 
delivered price doesn't reflect the actual cost of delivering the goods to 
buyers. These costs obviously varj- according to the buyei-s' distance 
from the setller's loading dock. To be the same to all, a imifoi-m deliv- 
ered price must in some fashion average freight costs to all buyers. 
wherever located. 

The proponents of backhaul allowances don't want the goods deliv- 
ered to them; they want to use their own freight capabilities and pick 
up goods at sellers' docks. In many instances, the bujei-s have empty 
trucks available that have just completed deliveries of goods. The 
term "backhaul allowances" applies to a deduction of a freight charge 
from a delivered price invoice. Buyers with empty trucks want to pick 
up goods at sellers' docks, receiving backhaul allowances, and avoid 
having to return to their bases "deadhead," or empty. 

Proponents of S, 1699 state that sellers — at least in the food indus- 
try — won't give reasonable backhaul allowances because of alleged 
uncertainties in FTC policies respecting the legality of providing such 
allowances. But the Commission's various statements on this subject 
have uniformly endorsed backhaul allowances as long as price dis- 
crimination does not result at the seller's dock. The Commission's pol- 
icy of enforcing the Robinson-Patman amendments to the Clayton Act 
makes us especially vigilant in the area of price discrimination. 

S. 1699 appears on its surface to promise something for everyone. 
First, it appears simple, even innocuous, because all it does is allow 
buyers to deduct sellers' actual freight costs when they show up with 
trucks to carry their own goods. Second, the bill's proponents assure 
us that backhaul allowances will be available to all on a nondiscrim- 
inatory basis, so that no buyer would be disadvantaged by the bilL 
Third, S. 1699 promises savings on food costs. Fourth, the bill is even 
titled the Diesel Fuel find Gasoline Conservation Act, promising 
energy conservation. Proponents of S. 1699 would lead us to believe 
that the only thing stantung between energy savings and lower food 
costs is the Bobinson-Patman Act and its Imdnatured watchdoe, the 
FTC. 
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The first problem with the backhaul allowance formula in S. 1699 
is that it mixes apples and oranges. Proponents of the bill point to the 
virtues of "cost-justified backhaul," because sellers' "actual" costs of 
freight will be deducted from delivered prices. The problem is that the 
uniform delivered prices from which backhaul allowances are deducted 
do not reflect such actual costs of transportation. As noted, uniform 
delivered prices are based on an averaging of freight costs to both close 
and distant buyers, which is why the delivered price is the same to all 
buyers. When actual freight costs are individually deducted from uni- 
form delivered prices that are based on average costs, we get apples 
and oranges. Or, perhaps I should say apples and lemons. Deducting 
actual transportation costs from the price charged a customer already 
paying; more for delivery than it actually costs, leaves him still over- 
charged ; that customer is in a "lemon" position. Deducting actual costs 
from the delivered price to another customer whose delivered price 
included a transportation charge less than actual transportation costs 
is indeed giving him a free "apple." 

The result is discrimination at the seller's loading docli. Because 
different fi^rures representing actual transportation costs are deducted 
from a uniform delivered price, two buyers purchasing the same goods 
from the same place would pay different prices. The close-in buyer pays 
what's called '-phantom freight," an amount reflecting more than the 
actual cost to deliver goods to him. Distant buyers pay less in freight 
in a uniform delivered price than the actual cost of transportation to 
their docks. The result is "freight absorption" by the seller. Lest one 
believe this absorption is due to some charitable motive on the seller's 
part, losses suffered in freight absorption to distant buyers are sub- 
sidized by phantom freight collected from proximate buyers. Wliere 
buyers who pay different prices at the seller's dock are in competition 
with each otner, the price differences have a potential for substantial 
competitive injury. Because where such competitive injury can be 
shown, the Robinson-Patman amendments to the Clayton Act may be 
violated, proponents of discriminatory loading dock prices want S. 
1699 to create an exemption to existing law. 

The Commission has long favored fiickhaul allowances, but we don't 
mix the apples and oranges (or lemons). Where uniform delivered 
prices based on averaged transportation costs are offered, it is lawful 
to deduct part or all of these average costs, as long as the resulting 
price at the dock is the same to all. Where delivered prices are not uni- 
form, but based on the seller's actual freight costs to each individual 
buyer, it is perfectly lawful to deduct part or all of the actual freight 
costs to reach a uniform nondiscriminatory loading dock price. What 
you can't do without creating a discriminatory price is to deduct actual 
from average — as S. 1699 would provide — or average from actual. The 
Commission, for purposes of the Robinson-Patman Act, in fact, really 
isn't concerned about what amount you deduct, as long as the resulting 
price is the same to competing buyers. To us, this is commonsense. At 
the seller's dock, all things being equal, the price should be the same 
to all buyers of goods. Because each allowance is different for 2ach 
buyer, the second argument of proponents of S. 1699, that it is non- 
discriminatory, is incorrect. 

An illustration at this point may be helpful. Suppose the uniform 
delivered price on a product is $100. One buyer is located close to the 
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teller and another is located three times further away. The actual cost 
of delivery by the seller to the close-in buyer is $5. To the distant buyer, 
the actual cost is $15. To be able to charge both buyers the same de- 
livered price ($100), the seller must average his freight costSj which 
works out to $10 for each of the two buyers. A buyer clutching the 
newly enacted S. 1699 seeks to invoke his backhaul allowance. The dis- 
tant buyer is told by the seller that his backhaul allowance ia $13 and 
that the loading dock price is thus $8S, The close-in buyer also asks 
for a backhaul allowance and is told the seller's actual cost of delivery 
is $5, and that therefore his loading dock price is $95. 

if the two buyers compete, tlie close-in buyer ia clearly disadvantaged 
by what is now a $10 price spread between the seller's two pric^ 
though both buyers arrive at the same dock for the same goods with 
the same size truck. Whether the disfavored buyer elects a delivered 
price of $100, or a pickup price of $95, the favored buyer paying a 
pickup price of $85 can undersell him. In this exEimple, the favored 
buyer could actually sell below the disfavored customer's purchase cost 
and still make a profit. It is prccisely this kind of price discrimination 
that is barred by the Robinson-Patman Act, but thtit is permitted' udder 
S. 1699. 

Proponents of S. 1699 also ignore the difficulty in administering the 
bill's provisions. JUst how will the seller, who uses its own fledt in a 
uniform delivered price system, go about allocating his costs of trans- 
portation 1 And more importantly, how would the FTC be in a posi- 
tion to monitor many thousands of discounts based on them? Freight 
factors such as truck purchase, maintenance and depreciation, labor 
costs, dock construction and maintenance and other transportation 
equipment costs may not be conveniently isolated in a seller's account 
books under "transportation costs." Or to illustrate the problem, where 
a seller makes two sales, one to a buyer 200 miles away and another to 
a buyer 100 miles away, how does he allocate to each sale his actual 
costs of warehousing overhead ? Proponents of S. 1699 have stated that 
the FTC preference for backhaul allowances based <mi deduction of 
average costs from uniform delivered prices ignores the difficulty in 
computing average costs. They ignore the difficulty of 'determining 
actual costs by firms that don't use ( khd maybe never have used) sucS 
actual costs in constructing their delivered price systems^ It Wouldseen 
that where actual costs are used in computing delivered prices, deduc- 
tion of such actual costs is simple, and correspondingly, where a deliv- 
ered price is based on average costs, the deduction of average costs 
should be easier than the computation and deduction of so-called "ac- 
tual" costs. 

The most alluring of the arguments of S. 1699's proponents is that 
it will result in sul^tantial energy savings. The Federal Energy Ad- 
ministration fFElA), a lukewarm supporter of the bill, in testimony 
1)efore the Energy Committee, expressed serious reservations about 
extravagant claims for energy savings by S. 1699 proponents. Fur- 
ther, the FEA introduced the intriguing prospect that backhaul al- 
lowances may incite fronthauling, the dispatching of empty trucks t6 
pick up good's. Such energy-wasteful fronthauling would be lucrative 
to buyers in some instances. A distant buyer might fronthaul to gain 
freight allowances if he can be assured that he can resell the^ooas-to 
consumers located close to the seller's dock. 
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Apart from the weaknesses in the bill's provisions, there is another 
-aspect of S. 1699 that troubles the Commission. One most coi^icuous 
feature is that while the bill has been referred to almost exclusiTely as 
« food industry bill, there's no such limitation written into it. That is, 
the bill's exemption for price discrimination applies to any industry 
operating under zone delivered pricing;. There are other substantial 
industries characterized by uniform zone delivered prices, such as the 
cemMit industry. An assessm«it of the impact of S. 1699 on such indus- 
tries would seem to be absolutely necessary prior to any favorable 
congressional action. 

In conclusion, S. 1699, as we view it, is really a device for immuniz- 
ing price discrimination otherwise in potential violation of the Robin- 
8on-Patman Act, which the Commission enforces. We advise thft 
committee against the bill on its merits, because lawful backhaul allow, 
ances can be afforded buyers today, if only manufacturers would allow 
pick-up at ttieir loading docks. 

Thank you, Mr, Chairman. We will now be glad to answer any 
questions. 

TbA Chairman. Thank you very much for your statement, Mr. 
Chairman. 

In your letter to the committee of August 18 you stated that S. 1699 
would o^ate an exemption from the Robinson-Patman Act. Would 
you explain that statement i 

Mr. PERTBCHtiK. It's essentially the thrust of our testimony today, 
that we view the deduction of different prices for different buyers — 
discriminatory pridng at the loading dock, as a discrimination in 
violation of Robinson-Patman, 

The Chairman. With the exception of Commissioner Clanton, does 
■the Commission letter of August 18 reflect the views of FTC with 
re^ct to backhaul allowances 1 

Mr. Pektbchuk. Yes, Mr. Chairman. I may point out that the testi- 
mony that I delivered this morning has the universal support of the 
Commission, including Commissioner Clanton. 

The Chairman. Does the Commission fully support the views pre- 
sented by Mr. Johnson of the Bureau of Competition before the 
Senate ^ergy Committee and Mr. Dougherty before the House Com- 
mittee on Antitmstt 

Mr. pERTSCtiUK. On backhaul, Mr. Chairman, yes. Both of those 
pieces of testimony are consistent with the Commission's position. 

The Chairman. In order to have a more complete hearing record, 
the Commission's letter as well as Mr, Johnson's and Mr. Dougherty's 
testimony will be made a part of the record.' 

Commissioner Clanton disagrees with the Commission's position that 
nonuniform FOB prices are inherently anticompetitive and violate the 
Robinson-PatmanAct. Do you know if he's taken that position because 
of the additional need to determine if the nonuniform pricing would 
resiilt in a lessening of competition or tend to create a monopoly? 

Mr. Pertbchuk. I believe that's his position, Al, you have talked to 
David on this. 

Mr. DoFOHEBTT. I believe that's his position, Mr, Chairman. The 
Bureau of Competition and the four Commissioners who have en- 
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dorsed the position that's presented in the Commission's August 18 
letter to the committee believe that he misconceives the majority posi- 
tion. On the basis of existing law, there's no doubt of the necessity to 
prove anticompetitive effects. 

The Chairman. Does the Commission have anv information on the 
extent of the practice of granting backhaul allowance in the food 
industry 1 

Mr. Pektschttk. We do not, Mr. Chairman, Several years ago the 
Commission undertook, as part of a study of retailing, to ask some 
questions about the extent of the practice of backhauling, and frankly, 
the study did not produce any usable information. So the fact is, we 
do not know or do not have this information. 

The Chairman. Do you know whether or not the advisory opinions 
have helped to increase the use of this alternative form of pricing? 

Mr. Pertschuk. I don't think we know that. 

Sir. DonoHERTY. Well, I believe that the clarifications that have 
been issued by the Commission in 1973 and 1975 — the clarifications of 
the Advisory Opinion 147 — were intended to make clear the Com- 
mission's position so as to encourage backhaul and, if my recollection 
serves me, the National Commission on Productivity concluded in 
their analysis that those clarifications eased the situation and busi- 
nessmen were more inclined to engage in backhauling as a result of the 
Commission's clarifications. 

Mr. Pertschuk. There are conflicting reports as to whether back- 
hauling is being made available in some industries, and whether its 
being used or not. We really do not know the extent. 

The Chairman. Is it fair to say that the Commission's position is 
that it is not illegal to permit cost-justified nondiscriminatory back- 
haul allowances f 

Mr. Pertschuk. Yes ; but, of course, the question is, what is a non- 
discriminatory allowance. 

"Hie Chairhan. I understand. That's where you say you can't mix 
apples and lemons. 

Mr. Pertschuk. That's right. We would say any price which is not 
cost-justified at the loading dock, which is different to equivalent buy- 
ers, is a discriminatory price. 

Mr. DouQHERTT. The key is to get equivalent or identical prices at 
the dock, and the use of the term nondiscnminatory backhaul allow- 
ances may be taken to mean something else. I'm just concerned about 
that language. 

The Chairman. If everybody gets the same backhaul allowance, it 
would be discriminatory at the dock if dock pricing is 

Mr. Pertschuk. It could be, unless the pricing system itself was a 
pricing system which was based upon an f.o.b. price phis actual freight 
costs, in which case the backhaul allowances would be perfectly legal. 

Mr. DouoHERTT. If you're deducting actual freight costs from an 
actual pricing system, you're OK. If you're deducting average freight 
costs 

Mr. PEBTscrifK. If you're dednrting actual 

The Chairman. That shows this is a confusing thing. 

Mr. DouGHEBTY, That's right. If you're deducting average freight 
costs from a uniform delivered pricing system, that's OK. But if 
you're deducting actual freight costs from an average pricing sys- 
tem, you're in trouble. 
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The Chairman. There's nothing in this legislation to indicate that 
this only affects the food industry and you pointed that out in your 
statement, on the contrary, it affects all industries that utilize a uni- 
form zone delivered pricing system. 

Now to what extent is this pricing mechanism utilized in American 
industry ? 

Mr. Pertsch u k. Well, I think it's quite widely used. We do have 
underway, for example, a study of uniform delivered pricing in the ce- 
ment industry, an area where there have been antitrust problems in 
the past. It's our view that if you looked at delivered pricmg systems 
industry by industry there might be evidence supportive of discrimi- 
natory pricing, but we do not know, again, in answer to your question, 
the extent to which they are used, Al, you may, or Jim. 

Mr. DoTTGHERTT. From our past efforts in enforcing the antitrust 
laws, we know that some forms of delivered pricing systems exist in 
industries such as the plywood industry and cement industry and food 
industry, and I can't tell you what proportion of American manufac- 
turing industries are characterized by delivered pricing systems, but 
I think our point made this morning really is that we think the com- 
mittee should look beyond the food industry before undertaking this 
type of legislation. 

The CiiAniMAN, There isn't anything in this bill that would make 
it uniquely applicable to the food industry, is there i 

Mr. Pertschck. No; there's not. 

The Chairman. Now S. 1699 states, in part, that the allowance can 
"be no greater than the actual savings in delivery costs to the seller. 

Now on what basis would this actual savings in cost be computed? 
That is, would it be computed on common carrier rates or just how 
would it be computed? 

Mr. Pertsghuk. I think that's a problem with the bill itself. As we 
point out, even if we accept the bill, the basis on which actual costs 
are to be computed by a manufacturer whose system is. based upon 
using his own transportation opens up a whole range of que^ione 
which are not answered by the legislation. 

The Chairman. Would you define for us what constitutes a non- 
discriminatory backhaul allowance? 

Mr, pRRTBciruK;. Yes : I think, as a matter of fact, Al basically ad- 
dressed that. An actual backhaul allowance from a price system based 
upon an f.o,b. price plus actual freight costs would be nondiscrimina- 
tory. By the same token, an average 

The Chairman. So what you're saying there is that if the seller 
simply sells at his dock to everybody at one price, then you've got no 
problem. 

Jf r, Pertschctk. Yes ; but you can get there two ways. You can get 
there by starting with an f.o.b. price and adding actual freight costs 
to the sales, or by taking a uniform delivered price and deducting an 
average freieht cost. That, too, would be equal, but each f.o.b.' price 
would be based upon different calculations and there the seller has 
the freedom to do either. We don't care what the price is or how it's 
set. so long as you don't have that discrimination at the dock. 

Mr, Dougherty. Mr. Chairman, I might add that the proponents 
of S. 1699, in my view, have really never addressed the question of 
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how different prices can be justified off the dock to different buyers. 

The Chairman. Will this legislation, if it's enacted, result in a 
lessening of competition or tend to create a monopoly ! 

Mr. Pertschuk. We fear that. We fear that it will give a competi- 
tive advantage to buyers, or could, of the kind that the Robinson- 
Patman Act is concerned about. 

The Chairman. Well, who is likely to be Injured ? 

Mr. DouQHERTT. Mr. Chairman, I believe that the most likely in- 
jured parties would be small buyers who are situated close to tlio 
sellers, the manufacturers, particularly manufacturers that do not 
offer f .o.b. dock prices. So those small buyers cannot fake their trucks 
to the dock and pick up goods. 

The Chairman. If that's the case, why do you suppose that small 
as well as large grocers support this legislation ? 

Mr. Pertschuk. Some of the small grocers might buy through large 
wholesalers, but many do not. 

Mr. DouoHERTr. I believe that the small businesses are on both sides 
of this issue, 

Mr. Pertschttk. Yes. 

Mr. DouoHEKTT, And I think, as Chairman Pertschuk indicated, 
most of the small businesses — and I don't know how that's defined — 
that supposedly support this legislation probably buy essentially 
through wholesaling cooperatives or wholesaling organizations, so 
those organizations might derive the same benefits as the large food 
chains. 

The Ciiaieman, Is there any connection between distance from tlie 
seller and the size of the buyer? 

Mr. DoDGHERTT. I dou't know the answer to that, Mr. Chairman. I 
don't know whether tliere's any data available. I suspect that the 
large buyers, the large food chains who have their own truck fleets, 
are going to be the primary beneficiaries of this legislation and they 
probably exist a greater distance from the supplier than the smaller 
companies. 

The Chairman. Would this legislation result in different prices 
being offered at the seller's factory ? 

Mr. DonoHERTT. Off the dock, yes. 

Mr. Pertschttk, Yes. 

The Chairman. And if that's the case, what effect would it have on 
the FTC's enforcement of the Robinson -Patman Act ? 

Mr. Pertschuk. Well, you would have the problem that sellers who 
are competing are getting different prices. To the extent that those 
are large sellers who are competing with smaller sellers, they would 
have a substantial competitive advantage in the marketplace, not cost-- 
justified. 

Mr. Dougherty. I believe that the answer addresses the first question 
you asked, and that was wliether or not the position the Commission 
took in its letter to you indicated that there would be an exemption 
to the Robinson-PatJnan Act. In fact, there would be. The effect of 
this would be to create an exemption from that act. 

The Chairman. So you're really saying you wouldn't be able to en- 
force the act because this provides really, in effect, an exemption from 
it and you could have a difference in pricing? 
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Mr. Pertbchck. That's one result. A second result is, as yon indicated 
in yo'ir question about the calculation of the backhaul allowance, we 
cfiiild not effectively monitor the extent to which the act itself waa 
complied with because of the inability to get inside the whole account- 
infr system of the firms. So it's doubly difficult. 

The Chairman. Tn Decemlier of 1976 the Commission accepted a 
consent order from Ideal Basic Industries. Are you familiar with that 
case? 

5fr. Pertschuk. I am, although I think I'll ask Al to comment on 
that. 

The Chatrman. Well, as a condition of that consent agreement, Ideal 
fflfrreed to allow customers the option of obtaining a point-of-origin 
price where the seller also offers a delivered price, and the term "point- 
•of-origin" was defined as being no greater than the delivery price 
■offered to the customer less the actual transportation cost whict would 
lie incurred by the seller if the =ale were made on a delivered basis. 

Now doesnH that confirm the use of actual transportation costs as 
an appropriate basis for backhaul allowance ? 

Mr. Pertschuk. Yes, but it's a uniform delivered price, with a uni- 
form f.o.b. price ; that's the essential distinction. 

Mr. DoTTOHEBTT. Ideal does call for the deduction of all or part of 
the actual transportation coats to reach a loading dock price, but Ideal 
has expressly agreed with the Commission that any f.o.b. price quoted 
must be nondiscriminatory and identical to all buyers. So the position 
that Ideal has taken with the Commission is consistent with our posi- 
tion here today. 

The Chatrman. Well, now, in the Ideal case, was it a uniform de- 
livered price system ? 

Mr. Pertschdk. It is not now, as I understand it. 

Mr. DOUOHERTT. No. 

Mr. Pertschuk. It's a uniform delivered price system with a uni- 
foi-m f.o.b. price option measured by actual cost. 

The Chairman. So you're saying in the Ideal case it was f.o.b., so> 
the purchaser was actually i>aying an f.o.b. price plus the actual cost 
of delivering and therefore, if they were granted the backhunl allow- 
ance, they could get the actual cost of delivery % 

Mr. Pertschuk. Is that correct, Al ? 

'Siv. DoioHERTT. Ideal ig today quoting tn all buyers an f.o.h. price 
that is e'fUiil to a uniform delivered price less the actual cost of trans- 
portation to the most distant point. 

Mr. Pkrtschuk. They are going about it the hard way. They are 
using ft single actual triin.=poi-tation cost and backing it away in order 
to get a single f.o.b. price at the loading dock. So there again, Ideal is 
not otfering different prices to different buyers at the loading dock. 

The Chairman. What are the customary zone sizes that are used in 
this type of business? 

Mr. Pertschuk. We don't know, Mr. Chairman. 

The Chairman, Are there any rules governing the drawing up of 
the zone sizes ? 

Mr. DouGHERiT. I believe that it's determined by the individual 
seller. We certainly don't apply rules that would determine zone size. 
The Chairman. They may use a number of zones or they may us© 
just two or three? 
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Mr. DouGHEBTT. Certainly. 

Mr, Pertschuk. Yes ; as Jim points out, it's really the zone of effect- 
live competition. It's really determined in part by the marketplace. 

The CThairman. In a case involvinj^ the Boise-Cascade Corpi, the 
Commission upheld an initial decision of an administi-ative law judge 
that seems to confirm tlie use of actual transportation coBts as an ap- 
propriate hasis for the backhaul allowance. 

Isow how does this case differ from S. 1699 and how does it differ 
from the Ideal case % 

Mr, Pkrtbchuk. In Boise-Cascade, the basic issue was that Uiti 
southern plywood manufactui'ers were using a system in the South 
based upon a West Coast actual delivery cost syst^, which we held to 
be illegal. The pricing system there was not technically a uniform de- 
livered price as such. The backfiaul allowance which is allowed is an 
actual cost backhaul allowance backed off to the f.o.b. price resulting 
in equal price at the loading dock. The delivered price referred to the 
FTC order is not a "uniform" delivered price, hut an f.o,b. price plus 
actual frei^it? 

The Chairman, So you're saying they did not have an average de- 
livery price ? 

Mr. Pertbchuk. Right. That's my understanding. 

Mr. DouGHERTT. The Commission found the use of the West Coast 

&ricing scheme by Boise-Cascade to be an artificial system, so held it to 
i illegal, and is now requiring Boise to deduct an actual freight cost 
from a system that is based on actual costs. So it's again actual-actual 
and it's consistent. 

The Chairman. Inasmuch as this bill, if it's passed, permits a back- 
haul allowance at the seller's option, under what circumstances do you 
see the seller willing to grant the freight allowance ? 

Mr. PERTSCHtTK. Where you have power buyers, essentially. You're 
really intervening in the relationship between the buyer and the seller 
and giving the power buyer the leverage to force the seller 

The Chairman. You're saying that the big power buyer is likely to 
negotiate that kind of an allowance and the little buyer is likely to be 
out in the cold ? 

Mr, Pertschdk, Eight, 

Mr. Dougherty, Mr. Chairman, T believe one of the major prob- 
lems here is that many uniform delivered price sellers do not offer 
f.o.b, dock prices, and m fact in 1973 I believe Congressman Dingell 
wrote to the Commission and recommended that a provision be 
enacted where it would be required that as an alternative to any 
delivered price an undelivered price must be offered which would be 
equal to the delivered price minus the average cost of delivery. In 
other words, require an f.o.b. price to be offered off the dock by all 
sellers. 

The Commission in its 1973 and 1975 clarifications of Advisory 
Opinion 147 basically picked that up and said that's the way the 
Commission would prefer to go, to see sellers offer fair prices off the 
dock. 

That question is not addressed by S. 1699 and in fact we think — 
or rather I think personally — that would be a better way to fin. 
The Commission has not formally adopted my recommendation for 
legislation, but the Commission in its clarification seems to be head- 
ing in that direction also. 

DiqitizeiihvGoosle 
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The Chairhan. But, of course, if you go that route, then obviously 
you're going to have the consumers at the distant point, at a more 
distant point, paying a higher price. 

Mr. Pertschdk. They could be; that's right. You would have 
both uniform pricing and f.o.b. prices where transportation to a more 
distant point might result in higher prices at the retail. 

Mr. DotTGHERTY. Where the i.o.h. buyer transports to a further 
zone, the same should hold true. 

Mr. Pertsciiuk. That's right. You would have that. In some 
instances, prices will reflect the higher cost of transportation. 

Mr. DoDOHERTT. That's consistent with any cost-based system in 
the competitive marketplace. 

Mr. I^KTBCHTDK. Moreovcr, under present uniform delivered price 
systems some consumers are going to be subsidizing others. 

The Cs&iBMAN. Thank you very much, gentlemen. We appreciate 
your being here. 

[The following information was referred to on p. 6 :] 

U.S. Senatb. 
Committee ok Comuebce, Scjepice. and Tranhpobtation, 

Washington, D.C., June 26, 1978. 
Hon. Michael Pertschuk, 
Chairman, Federal Trade Commission, 
Washington, D.G. 

Deak Mr. Chaibman: The Commerce Committee Is presently considering 
legislation, S. 1699 — the Diesel Fuel and Gasoline Conservation Act of 1977, 
designed to remove the econnialc and legal liiipedimeuts to tlie granting of 
baekhanl allowanpes by merchandisers who utilize a uniform zone delivered 
pricing system. I am writing to eeelc a clarilication of the Commission's position 
on the legality of backhaul allowances with respect to the CommiasiQn'B en- 
forcement of the Robinson- Patman Act, 

The underlying intent of S. 1699 is to legislatively mandate a ciarifleatloa 
of tbe legality of granting backhaul allowBoces. I find a numt>er of dlfflcultles 
inherent in this type of approach to solving the in-oblem. First, if the Commis- 
sion can internally clarify its position and make that position icnown to mem- 
bers of the food industry, there may not be a need for this legislation. The 
formula by which the backhaul allowance would be calculated under S. 1690 
may not be the most equitable approach possible. It may be preferable to have 
the Commiesioners clarify their position rather than impose a Congressloually- 
mnndated solution to this complex and difficult problem. 

As you may know, Mr. Alfred F. Dougherty, Director of the Commission's 
Bureau of Competition, submitted written comments to the Committee aut- 
lining his opposition to S. 1699. Mr. Dougherty stated that "backhaul allowances 
can be enttrely lawful under the Robinson -Patman Act" provided that the 
allowances resulted in "both a uniform f.o.b. price and a uniform delivered 
price available at the election of the buyer." Mr. Dougherty, however, makes it 
clear that the views expressed were his own and should not be construed as 
representative of an official Commission position. It Is helpful to the Commerce 
Committee to have the views of the FTC staff, but the Committee is still faced 
with the reality that merehandisers in the food industry are not offering allow- 
ances that wholesalers and retailers feel compelled to take advantage of. I 
believe it would be appropriate for the Commission — rather than Commission 
staff — to state its position on backhaul allowances and define the manner in 
which those allowances may be equitable and legally granted. 

1 look forward to hearing from you and receiving the Commission's TiewB 
on this issue. Tour response will be helpful to this Committee in considering 
S. 1699 and equally helpful to the food industry in providing further clarifica- 
tion on the position held by FTC Commissioners on the backhaul issue. 
Sincerely yours, 

Howard W. Camnon, Cfcoirmon, 
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Fjevexai. Tkadk Commimios, 
VMAfn^foH, D.C^ Attguat 18, 1978. 
Hon. Howard W. Cahkok. 

Ohoirman, Betiate Committee oh Commerve, Bolence, and Trantportatioii, 
Wanhington, D.C. 

Deak CHAniiAR Cakhoh ; TblB la in response to fottr letter of Jnne 26, 1978, 
requesting a "clarification of tbe Commlasion's pofdtlon on tl)« legalltj' of back- 
baol allowances with respect to the Commlsaloa'B enforcement of the Koblnauo- 
Patman Act." The C(HnmiMlon Inltiall; commented on this snbject in 1967. ia 
FTC AdvlBoiT Opinion 147. The CommisHion bas maintained tbe ume position 
in Its three subsequent statements on tbe iMne. A tUatorr of tbese derelopments 
Is attacbed. 

Tonr Committee'^ current concern witb tbia israe la prompted bj ita con«lden' 
tlon of 6. 1690, the Diesel Fuel and Oflaoline Conaerratlrai Act Tbla legiitlaUoD 
-wonid create an exemption from tlie Hobi neon-Fa tman ameDdments to tta« Clar- 
ton Act, whlcb bar antlcompetitire price discriminations. The FTC'a Itatean of 
Competition testlfled twice In 1977 in oppoidtioD to «. 1609, becanae it would 
lei^Uze certain price discriminations, without regard to antl«>mpetttl*e con- 
sequencee at the buyer level. Attached src copieH 'if tile Burt«u of Competition 
statements. Tlie Commission endorRes the Bureau statements as accurate reflec- 
tions of the Commission's lon^tanding position. 

Tbe proposed legislation would legalize rarjlng backhaol allowanee deiluctiona 
from uniform delivered prices. Under the proposed l^rialatlon sncb aUowanees 
are justified b; what are purported to be actual savings in deliver? i-osts to tbe 
seller. However, the nniform deliv^^d prlcea, from wbicb twckhaui ailuwances 
would be deducted, would not orlginallr bare been computed to conlatn actual 
dellverj costs. Uniform delivered prices, to be tbe same to all. are based on a ey»- 
tem of averaging transiKirtatliiu t-osin between various buyers at rarions dla- 
tances from the ,*ellcr'n «hip|)inK point. Tbe dedui-tion of ao-caUed "actual" coats 
from a price reflectf ng average costs results in oou-coat-JuBtlfled price dUferences 
4it the seller's dodc. 

TbUi featnre of %. 1609 can result In aignlllcantly different {Mice* to dilferent 
bnyers at the same aeller's loading dorit. From ■ oo«t penpectlve. thene differen- 
tials cannot be jnstifled : at a single seller's loading AoA tbe price abould be tbe 
aame to anyone arriving to pick up goods in tbe ksiik quantities, since the Keller 
has tbe same costs at tbe pick ap point to everyone.' Proponents of S. 1600 have 
never explained why equal coats do not merit eqnal prices. 

Tbe Robinscm-Patnun Act protects against tbe threat to oompetiHon poaied by 
non-cont-Jtistlfied price differencea to competing bnyers. Difffcent pricKS Croio one 
seller to different buyers (f«. diacrimInatl(Hi I may be Justified by difference in 
tbe nelter's actual costs of manufacture^ sale or deitvery. Hnch differentials may 
result from different methods of sale or quantities of goods sold or deUrered. 
liifs does not mean however, that differencen In prke can be JustLAed on tbe bmiiM 
of hrpotbetlcal costs tbat could bare been incorred but were not. rndtr tbe 
Act "savings" in a seller's coat that jnstifT price differences between competing 
buyers must be sarlogs In the cost of selling to one buyer (or cla^K of buyers) 
over other buyer* <or dawtesof Imyer*). Tliua. to Justify diarging different prices 
to different buyers, the seller must be able to iriiow tbe coat aariogs aa belvieeo 
the buyer (or buyers) given a lower price, and other competing buyers paying 
a higher price. 

The Conunlsaioo's position ha* always been that at the loading dock, tbe price 
to ail buyers of tbe aame qaantitle*' of tbe aame goods should be identicaL There- 
fore, where sellers offer uniform (identical to all buyers) prices wbicb inctDnle 
product delirery. and socb Hellers wish In addition to offer loading dock 4f^.b.) 
prices tbat include no delirerr diargea, tbey nay do so. as long as the reMiMiDg 
price at the loading doHi is tbe mtem to alL Priee differentials at tbe loading dock. 
In addition to befog economically unwarranted- oontemi^ate priee dlserimlnatioa 
proscribed by (be Bobinsoo-Patman amendment* to tbe Clayton Act 8a<4 priee 
discrimination may tend to Injure competition between and among buyers of 
goods from tbe same seller. 

We bonetblKrevtatetnent of tbe fommlKion'ti pociMon on backhaul allowancer 
Is brtirfol to tbe Oommlttee in Its deliberations. 
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While Commissioner Glanton does not support the approach espoused in 
S. 1699, lie disagrees with the Commission's apparent i»oaltlon that nou-uniform 
f.o.b. prices are inherently anticompetitive and violate the Robinsou-Patman Act. 
Section 2(a) ot that statute requires more than a showing tbat price differences 
exist, even If they are not cost justitied within the meaning of the Act. There 
must be additional proof that the discriminatory prices have the probable effect 
of injuring competition. Commissioner Clanton does nut believe such injury can 
be inferred solely from the fact that the mill prices offered to buyers of the same 
goods in t^e same quantities are not identical. In tiiat regard, such factor^s as 
the size and persistence of the price differentials may be helping in establishing 
whetlier competitive injury is likely to result. 

In short. Commissioner Clanton believes that there is no per «e proscription 
against backhaul allowances which lead to different prices at the loading dock. 
Indeed, under certain circumstances such practices may euUauee competition ; 
for example, by encouraging deviations from industrywide delivered pricing 
schemoE which have the effect of stabilizing prices. Consequently, he cannot 
endorse the unduly rigid stance taken by the Commission on this issue. 

By direction of the Commission. ' 

Jameb a. Tobin, 
Acting Secretary. 

Attachments. 



(These remarks represent only the view of a member 61 the Federal 
Trade Commission staff. They are hot intended to be construed as rep- 
resentative of an ofBclal Commission policy) 

Thank you, Mr. Chairman for this occasion to contribute to this Subcommit- 
tee's important work on the effects on small business of delivered prices and 
backhaul allowances. 

At the outset, I should state that the views I express here today are my own 
as Director of the Federal Trade Commission's Bureau of Competition, and do 
not necessarily reflect the views of the Commission or of any individual com- 
missioner. I should also state that this la my first appearance before a congres- 
sional committee as Director of the Bureau of Competition. For that reason, it 
might be appropriate if I preface my remarks with some indication of my feel- 
ings with regard to the relationship of effective antitrust enforcement and the 
preservation of small business. 

It's n(jt inaccurate to state that this country was largely built by the success 
of small buslnes»;K. and that in a liroader sense, small businesses symbolize the 
opportunity for individual endeavor that Is a significant feature <rf the free en- 
terprise system. A principal purpose of the nation's antitxust laws is to asaur* 
that the free enterprise marketplace is characterized by fair competition for the 
consunier dollai'. Many small businesses have suffered from unfair methods of 
competition perpetrated by their larger and more powerful competitors. One 
of the roles of the Commission U to redress marketplace imiialances where they 
are attributable to anticompetitive practices. Ideally, this would result In a 
market system populated by numerous firms of all sisea, thereby maximizing the 
variety andquHlity of goods and services offered to consumers. The antitrust laws 
must play an important role in this equation by preventing undue concentration 
of market power In the hands of a tirlvileged few. The abuses that flow from un- 
due concentration of power may extend into other fields of activity, and may 
ultimately poison the governmental process Itself. The truly diverse marketplace 
assures against such abuses of market power and personifies "the deeply held 
American belief that power should be fragmented and that decision centers 
should he multiple." As you are aware. Mr. Chairman, there is support for this 
view of the inqiurtance of small business in the everyday workings of the market- 
place in the Preface to the official history ot this Committee's predecessor, the 
Ppnnanent Select Conmilttee on Small Business,' 

Tiiminit to the sribject at hand. I am here to testify regarding recent sugges- 
tions that greater latitude be provided by law to grant so-called backhaul allow- 
ances to flrms desiring to provide their own transportation for products they 
buy. rather than to iwy a uniform delivered price reflecting the cost of delivery 

1 A IllKloru anil Accompllehmeiitii of the Permanent Select Cammitlee on Small Butinei; 
Ttth to Silt Congreet, lSil-lS72. »3d Cong. 2d Seag (1974). 
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of the goiHls bj the seller. Our concern for this area hlstorieallj results from tlie 
Commission's obligation to enforce the Roblnson-Patman amendmenta to the Clay- 
ton Act, whlcb bar discriminations in price that injure competition and are not 
ttaaed on savings in coirts or tlie honest defenalve meeting of competitive prices. 

I fully iippreciute that many advocates of backhaul allowances otiserve that the 
Inability of buyers to utilize their own trucks, rptuniing home empty from deliv- 
eries, to plft up product purchases results in energy waste and distributional 
inelficiencies. Xo agency in government currently is more seuMtlve to energy 
related Issues than the FTC. Where backhaul Is concerned, however, I advise 
the Subcommittee to beware of Trojan horses, which api>ear to be one thing, but 
conceal something else. It is my firm belief that wcrthing in existing law bars tiie 
use of backhaul allowances, where such allowances result In nondiscriminatory 
prices. In other wwrds, the Robin son-Patman Act is not the culprit in the back- 
haul (|uestlM). 

Understanding llie history of che backhaul allowance issue is not an easj" task. 
At the Federal Trade Commission, for Instance, the Commission has addresstKl 
tlie is!*ue four ttmeu since l'.»i3 in an effort to clarify its own imsitlon. I shall 
snbndt to the Sul>committee background materials documenting the unfolding 
of FTC backhaul policy, with the retinest that these materials be made a part 
of the hearing record. In a nutsliell, the Commission position is that backhaul 
allowances can be oflfered to buyers confi'onting uniform delivered price systems, 
as long as the price that results from the deduction of the allowance is the 
same for all buyers, thereby preventintt price discrimination. 

From my point of view, Mr. Chairman, the real Issue is simple. If I show 
up at a seller's loading dock with my own truck, the cost of the product 1 buy 
should be no different from the price charged to any other buyer who shows up 
with Ills own truck. This is because the seller's costs at the loading dock 
are the same for everyone. What is often obscured in the backhaul debate is 
that the backhaul proposal currently being discussed can result in different 
prices at the loading dock because differing amounts are deducted from a uniform 
delivered price. Such f.o.b. prices favor buyers from far away, likely to be the 
larger firms with interstate truck fleets, and discriminate against Arms close-in. 

Why this occurs Is importaut in understanding this controversy. At the outset. 
we are talking about uniform delivered price systems, usually based on some 
form of geographic zone surrounding a seller's point for goods shipments. In 
delivered price systems every buyer pays the same price, which includes the 
delivery of the product. Tet the actual cost of delivering a product is ()bvlously 
different, and will l>e higher to customers far away than to customers close-in. 
Delivered pricing systems average tliese different coats of delivery so as to 
equallite them out to everyone within a zone. This meaiw Hiat the price lo the 
distant buyer reflects a bargain on transportation, because tlie price is less than 
the cost of the product, idus delivery. But to the nearby customer the identical 
price Is higher than it would be if It reflected the real cost of transportation. 
This hidden overeliarge is called "phantom freight." In liackhaul situations, ive 
are talking aiwut a buyer who does not want a delivered price, but who has his 
own transportation available and wants to ijlck up the goods himself. 

A i>ackbaul allowance is soime form of deduction from a delivered price to 
reflect this pick-up option. An illustration may lie helpful In conceptual! zing the 
situation. Assume the uniform delivered price of a given quantity of products 
is estfllilished by a seller iit $100.00 to all buyers in a zone. Tlie actual cost of 
the product. IncIudhiK profit, were It not delivered miglit Iw. say, $80.00. But 
in reality, delivery of that product to the customers at the far fringe of the zone 
may amount to, say, ?30.00, To the customers located across town, close to the 
seller, the i-ost of delivery may be only ?10.00. What the seller has done is average 
the two ciMts of delivery and establish a uniform delivered price. That prli-e 
Is flO.O0 leas than it would be in reality to the distant Imyer and JIO.OO more 
than It would be to the close-in buyer. This latter SIO.OO is the phantom freisht, 
> fwra of subsidization of distant buyers l>y closer ones. 

Xow the backhaul proposal currently being offered allows the deduction from a 
uniform delivered price of an amount up to the actual cost of transiwrtation if 
the buver shows up with his own truck. Hn. It the distant buyer In our example 
shows up, he deducts $30.00 from the (100.00 delivered price and |iay- JTO.IXI. If 
the close-in buyer arrivea with a truck, he deducts $10.00 from the SIOO.IW) 
delivered price, and pays $90.00. Therein lies the price discriminntion favoring 
the large over the small to the injury of competition between them. It is there- 
fore to the advantage of distant buyers, those more likely to operate their own 
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fleets of truoka, to elect the f.o.b. price. There is a correapondlDg dlsiacentlve to 
utilize the f.o.b. option on the part of the close-in buyer, since he would be forced 
to arrange for his own transportation without correspODdlog financial savingB 
accruing therefrom. 

The Commission's approach has been that it Is entirely legal to offer a backhanl 
allowance as long as the final price is the same to everyone and does not discrimi- 
nate. In saying this, I hope I have led the Subcommittee full circle to my origioal 
point and have not led the Snboommlttee aronnd in circles, as is all too often the 
case when backhant is discussed. To recapitulate, my original point was that at a 
seller's loading dock, common sense and existing law dictate that the prli^e be the 
same to everyone showing up witli a truck to buy the same quantities. Any sys- 
tem of staggered pi-ices Is inherently discriminatory, and makes no sense whatso- 
ever. Moredver, sTieli a system greatly benefits large buyers and gretttty injores 
the maal\ ones. 

As I have stated, the wrong culprit Is being collared when the Robinson-Patman 
Act is named as ttie impediment to baclihaul and associated energy saviags. The 
Teal problem Is the refusal of many manufacturer-sellers, of which the food 
Industry provides many examples, to offer buyers any alternative to unifortu 
ili'livered pricing systems. It is the operation of such systems that conceals the 
real villainy. At the ETC we have long been concerned with industries that offer 
only a uniform delivered price with no option open to buyers with their own 
transportation capacities. In such situations, alleged ambiguities in Robinson- 
Pntnian policies have lieeii used to explain the refusal to grant backhaul 
allowances. 

Historically, delivered pricing systems have been an effective device for Imple- 
mentation and policing of price fixing agreements, territorial allocation arrange- 
nicnts, and other forms of anticompetitive conduct. Some of the evils inherent 
in delivered prices were described in the 19K Report of the Attorn^ General'* 
National Cotnmitlee to Study (fte Antitrust Laws: 

Where sellers desire to suppress price competition a strictly enforced 
conipulsoiy "delivered" prlcliiK formula among all industry members can 
materially contribute to success. 

A nniformly maintained industry-wide system of "delivered" quotations 
Immediately simplifies each participant's pricing strutcure. He merely sets 
a base price which the formula automatically converts into the actual In- 
voice cost to each customer. At the same time, rather than necessitating a 
complex serie.s of individual freight computations for numerous buyers, the 
"delivered" price list imniedintely discloses the effective prices that everyone 
pays. Such simplification facilitates mutual surveillance of business rivals' 
price offers, enabling any departure from a fixed price to be quickly caught. 
To this exteiit a "delivered" pricing system eases the task of policing and 
supervision which is indispensable to the success of any collusive 
stabi It nation. 
Where price comiietltlnn is replaced by administered, or "lockstep" prices, 
consumers can be seriously exploited. Moreovw. In trying to cope with inter- 
dependent pricing in oligopolli^tlc industries under the preiient antitrust laws, 
any legislative prnvlsions which condone certain imiform delivered pricing prac- 
ti<'eR will make It that much more difScult to warrant an antilrn.st challenge 
against the delivered prli:-e system itself. The offering of a meaningless backhaul 
option may Imply the "reason a hleness" of such systems. 

My proposal to remedy the delivered prlcing-l)ackhanl problem Is similar to 
one made by rongi-essman John D. DIngell In an August 7. 1973 letter to then- 
PTC rhalrman TjCwIs A. Engman. Congressman Dingell suraested; 

It could be req'ilreil that as an alternative to any delivered price, an unde- 
livered price mtiiit lie offered which would be equal to the delivered price 
minus the average cost of delivery, (emphasis added ) 
This simple proposal would apply to all delivered prices, and would obligate 
the s"1!er to offer a pick-Tip. or meaningful f.o.b. option price whenever he offers 
a delivered price. The pick-up iirlce would lie leas liy an amount at least equal to 
the sellers' cost savings and would have to lie offered on a nondiscriminatory 
basis to nil customers. This proposal Is fair and equitable to a'1 sellers and pur- 
chnsers. whether thev are large or small It Is In hnrmonv with the Roblnson- 
l*atmnn Act. Trpmendous energv savings might lie realiwd across many Indus- 
tries : buyers could shop for the most efBclent form "f trnnsportation. aliij 
delivered pricing systems would be slenlflcflntly curtailed to the benefit of compe- 
tition in general, and ultimately to the benefit of the American c 
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Tbank you, Mr. Chairman, for your invitation to testify on this most important 
problem. 

Section 382 of the Enei^y Policy and Consefvation Act of 1975 (42 U.S.C. 
0201) Is amended by adding a paragraph (d) to read as follows: 

(d> It Bhall tte nnlawfal for a seller of goods, wares or mertdiandlBe pursuant 
to a. delivered pricing system, to fall or refuse to provide a baclihaul allowance 
to a buyer, where the backhaul function will be performed by the buyer, or an 
authorized carrier serving the buyer. SucA allowances shall be made available 
to ail the seller's customers on a nondiscriminatory basis and shall be no less 
than the amount of the actual transportation cost involved in the delivery of the 
goods. The actual transportation cost shall be the cost that the seller incurs in 
delivering the goods either by operating bis own transportation etjnlpment or by 
payment to a contract or common carrier. 



[These remarks represent only the view of a member of the Federal 
Trade Commission stafF. They are not intended to be construed as 
representative of an official Commission pollcy-J 

Thank yon, Hr. Chairman, for this opportunity to testify cm 8. 1699, the Diesel 
Fuel and Gasoline Conservation Act of 1977. My appearance before the Committee 
today is as a member of the Commission's statt, and the views I express are not 
those of the Commission or of any Commissioner. This proposed amendment to 
the Energy Policy and Conservation Act of 197&,' as I understand It. is designed 
to remedy an inequity now worlced on buyers desiring to use their own trucks 
to pick up goods purchased at sellers' warehouses or mills Instead of being obliged 
to pay mandatory delivered prices entailing delivery provided by the seller. 
'niis inequity la accentuated when the buyers' empty trnckti are available to 
pick up purchases on the way home from deliveries to the buyers' own customers 
or outlets. Under mandatory delivered pricing systems, such pick-ups are Im- 
possible, and the buyers' trucks return home empty — or travel "deadhead"^ 
with a resultant loss In distribution efficiency and an increase in fuel conaumptlou. 

S. 1699 proposes to remedy Oils waste of gasoline and diesel fuel by making it 
lawful for a. Belter to quote both a delivered price and a so-called f.o.b.' price, 
which can l^e calculated by allowing the deduction of a so-called backhaul 
allowance from the delivered price for a buyer who provides his own transport.' 
This backhaul allowance may not be greater than the actual savings In delivery 
costs to the seller. 

The proposed legislation is the result of industry fears that quotation of two 
such prices can result In violations of the Robinson-Patman price discrimination 
law. Such price quotations could result in difFerent prices to competing customere. 
a practice proscrllied under some circumstances by the Robin son-Pa tman Act.' 
Therefore, S. 1699 seems aimed at carving out a l:>ackhaul allowance exception to 
tlie prohibitions of the price discrimination law. 

Ill this instance, I believe the Committee may have collared the wrong culprit 
by viewing the Robin bo n-Patman Act as the impediment to backhaul allowances 
and associated energy savings. Indeed, backhaul allowances can be entirely 
lawful under the Robinson-Fa tman Act. The real problem is the refusal of many 
manufacturer-sellers (perhaps InvolvlnE whole industries) to offer buyers any 
alternative to delivered prices. This problem is not remedied by the bill, which 
in any event does not require, but only permits, backhaul allowances. 

The history of the backhaul issue at the Federal Trade Commission Is both long 
and complex. With the Committee's permission, I will submit for the record a 
series of advisory opinions, clarifying statements, and corresdondence attempting 
to communicate the Commission's position on backhaul allowances and the 
Robinson-Patman Act. The volume of this material reflects the difficulty of the 
issue and the apparent failure of the business community to understand the FTC 
position. I will briefly undertake to review the matter. 



1 The proposed ■mcndment adds ■ 

.._ „ _ ,..,,''_?' ';""'!'.'^7B"dlTrip»"lnT..Ivln)t R plpk-tii> bj the 

U]rer. TliBre btv maiiT aTiianyini tor f.o.b. Inclndlait "point at orlRlii" price, *^I11" prlca, 
true f.o.b." price, "pick up" price, and "loBding dock price, among otbcra. 

'The propoBed legltlBtloD aoa not appl; to conunon earrlen, wbicb »n labject to Inler- 
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The Robinson- Pat man Act obliges a seller to offer the same price to all com- 
peting customers under normal circumstances. This is to prevent price discrimi- 
nation in favor of large power buyers to the injury of competition with smaller 
buyers. Tbus. a delivered piiee which, on the basis of some formula, ie uniform 
for all competing buyers, doee not violate the Robinaon-Patman Act because it 
does not discriminate. Lilcewise, an f.o.b. price, where the buyer bears the cost 
of transportation, is entirely lawful so long as it Is uniform for all competing 
buyers. What tlie Commission has simply said is that as long as the delivered 
price is uniform and the f.o.b. price is also uniform, the law is satisfied. Therefore, 
a haclihanl allowance redocinK a unlfortn delivered price to a uniform f.o.b. price 
la In no way violative of the Robinson-Patman Act. 

Were the matter so simple In its execution, of course, tbe Commission wouM 
not have issued so many clarifications, S. 1699 would not have been proposed, and 
I would not be here. The problem arises in connection with how uniform 
delivered prices are determined. Tiiough a delivered price is the same to all, 
oliviously the sellers' cost of delivery to distant customers is Rreater than the 
cost of delivery to closer customers. What sellers do to create uniform delivered 
prices is to use a system of zones or some system of freight cost averaging (or a 
combination of both) to equalize out transportation costs and malie them the 
same for all customers within a zone. Thus, the distant buyer gets a bargain in 
his share of freight costs and the closer customer is disadvantaged by so-called 
"phantom freight." representing a share of the distant customers' freight costs 
thnt he must bear. Customers In some places suiisidize customers in others. 

When backhaul allowances are deducted from uniform delivered price systems, 
they are usually computed as the sellers' so-called actual cost of delivery to the 
particnlar buyer seelflng the allowance. This would apparently be the case nnder 
S. ]fl09. for Instance. But the distant buyer gets to deduct more from the uniform 
delivered price than his competitor, a close-In buyer, resulting in a variance in 
the pick-np, or f.o.b. price, and a price discrimination which may violate the 
Roliinson-Patman Act. The law may be violated because at the seller's loading 
doclc. the price of goods should naturally be the same to all buyers of the same 
ouantitles and type.=i of goods. In such oirciTmatances. different costs are not In- 
curred hv sellers in dealing with close-in and far-away buyers, as the sellers bear 
no freight costs. 

The Commission's current interpretation requires that an f.o.b. price, however 
calculated, should be imifonn as among competing customers. Economic realitleB 
being what they are. close in customers may be Inclined to elect an f.o.b. price, 
and distant customers may be inclined to elect the delivered price. Nevertheless, 
if tlie result Is both a uniform f.o.b. price and n uniform delivered price available 
at the election of the buyer, the Robinson-Patman requirements are met. This Is 
the Commissinn's position. To thla extent, the Robinson-Patman Act is not an 
impediment to the implementation of hackhnn!. assuming that sellers In fact 
want to fsellltate baclthaul. If sellers afford an f.o.b. option as permitted by the 
Commission's Interpretations, we strongly suspect that bnckhani would be In- 
creasingly utilized and delivered pricing systems would he abandoned in favor of 
a straight f.o.b. method of sale. 

The pressing issue of energy conservation may force na to talte another look at 
delivered price systems. They, not the Robinson-Patman Act. are the real culprit 
in denying the efliciencies which can be achieved through hu.ver-provided trans- 
portation. While S. Ifi99 is an apparent attempt to provide further stimulus for 
biiver-provided transportation, partieulariy "backhaul." it does not, on Its face 
go bevond the existing F.T.O. interpretation of what the Robinson-Patman Act 
permits. This depends, of course, upon what S. ]6»fl means when It states that 
hacl;liaul allowsnces no areater than the sellers' savings !n delivery costs are 
to be made available on re nonrffscrinHrwifor;/ lia»i>. If •'nondiscriminatory" means 
that the resulting f.o.b. prices are to be uniform, us applied to competing custom- 
ers, then S. 16fl9 merely repeats the current F.T.C. view. 

On the other hand, if R. lfi»f» would legitimize differences In f.o.b. prices, then 
such prices nrf "discriminatory" in the traditional. Robinson-Patman sense. In 
effect, large buyers, especially grocery chains, would be seeking the right to buy 
at mill prices which are lower than the prices (jiioted to some smaller competitors. 
This would be a special exemption from the price discrimination laws for a lim- 
ited gronp of large buyers. A heavy burden should be placed upon the prop<v 
nents of such a law to explain why l.o.b. prices should not he the same for all 
competing buyers. 
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There are otber problems witli S. 1699. In the first place, it guarantees nothing 
In the war of energy savings because U merely permits, ratber than requires, 
the backhaul Blternative to delirered pricing. A seller can continue to offer deliv- 
ered prices only and refuse backhaul allowances. Or, a seller can set his back- 
hiiul allowance at so low a level that few buyers, if any, will utilize it. Energy 
savings are therefore difficutt to quantify, and may be noa-exlstent. Further, the 
bill applies only to sellers utilizing zone delivered pridng systems. Many sellers 
utilize delivered price systems thot do not feature zones. The reason for theiT 
exclusion ia not apparent. Nor does the legislation apparently affect buyers uti- 
lizing common carriers instead of their own freight capadties. The current F.T.C, 
interpretation does not involve any such limitation. The bill will ■also not affect 
sellers who offer non-uniform delivered prices based on actual delivery costs. 
This neglects another oppoi'tunitj for fuel-eScient backhaul which current F.T.C. 
Interpretations would permit. 

My own view of the backhaul dilemma Is based on my scepticism towards de- 
livered price ajstema generally. In many industries, uniform delivered prices are 
the only prices available to buyers, irrespective of their desire to utilize their 
own freight capabilities. Tiiat these systems result in inefficiency is implicit in 
S. J699. The bill does little to dismantle delivered prices because, as noted 
earlier. It merely permits sellers to offer backhaul allowances. The proposed 
legislation could be Interpreted to legallee price discrimination in uniform 
zone delivered price Industries but. at the same time, to permit preservation of 
those delivered price systems. The real question, in my mind, is whether uniform 
delivered price nystems currently merit special legislative provlsiona. 

Historically, delivered pricing systems have been an effective device for im- 
plementation ami policing of price ftxlng agreementa, territorial allocation 
nrrangements. and other forms of aniioompetltlve conduct. Where price com- 
petition is replaced by administered, or "loekstep" prices. conRUmers can be 
seriously exploited. Moreover, In tr.clng to cope with interdependent pricing 
In ollgopollstie indnstrles under the present antltmst laws, any legislative 
provisions which declare certain uniform delivered pricing practices to be "not 
unlawful" will make it that much more diflicult to mount an antitrust challenge 
ag'iinst the delivered price system itself. The "reasonableness" of Such systems 
will he assertedly confirmed by the offering of a meaningless barkhaul option. 

Some of the evils inherent in delivered prices were described In the 1965 
Report of the Attomep OcjieroVg Natloruil CommUtee in ^tudy the AnMrvtt 

"Where sellers desire to suppress price competition a strictly enforced 
compulsory 'delivered' pricing formula among all indiistrv members can 
materially contribute to snecess. A uniformly maintained ludustry-wlde sys- 
tem of 'delivered' quotations Immediately simplifles each participant'i pricing 
.structure. He merely seta a base price which the formula automatically 
converts into the actual Invoice coat to each customer. At the same time. 
rather than necessitating a complex series of Individual freight computa- 
tions for numerous huyer.s. the 'delivered' price list immediately discloses 
the effective prices that everyone pays. Rnch simplification facilitates mutual 
surveillance of business rivals' price offers, enabling any departure from a 
fixed price to be quickly caught. To this extent a 'delivered' pricing system 
en.ses the task of policing and supervision which is Indispensable to the 
success of any collusive stablll/atiim." 
Sly proposal to the Committee, Mr. Chairman, Is that a substitute for S. 1686 
he drafted that insures anbatantlally greater energy savings than would accrue 
from the existing bill and that strikes at the core of the delivered pricing 
problem itself. Ttiy proposal Is based on one made by Congressman .Tobn D. 
Pingell In an August 7, 1973 letter Ut then-FTC Chairman Lewis A. Engman. 
Congressman Dlngell su^ested ; 

It could be TFqnlrr^ that as an alternative to any delivered price, an 

undelivered price musl he offered which would be eqnal to the delivered 

price minus the average coat of delivery, (emphasis added) 

Such an amendment would apply to nJl delivered prices, and would obHeafe 

the seller to offer a plok-up. or meaningful (.o,b. option price whenever he offers 

a delivered price. "The pick-up price woiild be less by an amount at leant equal to 

the sellers' cost sarings and would have to be offered on a nondiscriminatory 

basis to all customers. This would be in harmony with the Robin son-Pa tm an Act. 

Tremendous energy savings might he realized across all industriea : buyers could 

shop for the most efficient form of transportation ; and delivered priring systems 



ivGoogle 



20 

would be algnlflcantly cnrtatled to the bwieflt of competition in general, and ulti- 
mately the American consumer. I haTc attached to mj testimonj Bucb a proposed, 
draft substitute for S. 1099. 

Thanli you, Mr. Chairman, for your invitation to testify on this most Important 
problem. 

[The following information was subsequently received for the 
record.] 

U.S. Senate, 

COMUITTEB ON COUtlEBCE, SCIBHCE, ABD TBAMSPOBTATIOB, 

October 18, 1978. 
Hon. Michael Peetsohuk, 
Chairman, Federal Trade Commistion, Washington, B.C. 

Dbab Mb. CHAiBUAn : Tha.nl! you for appearing as a witness at the Senate- 
Commerce Committee's hearing on backhaul allowances and presenting the com- 
ments of the Federal Trade Commission on S. 1699. the Diesel Fuel and Gasoline 
Conserration Act of 1978. I appreciate the time and effort you and your staff 
put into preparing for the hearing, and I found your comments, and the comments 
Of your staff, to be most helpful in analyzing the complex Issues surrounding this- 
legislation. 

Because of the time constraints placed upon the Committee at the time of the 
hearing, it was impoasiMe to fully pursue with the witnesses all of their com- 
ments on S. 1699. As a follow-up to the hearing, the Committee would awreclate 
your answers, and any additional comments you may wish to make, to the follow- 
ing questions. 

Question 1. In 1973, the Commission said it intended to scrutinize deliveretf 
pricing systems in the food products industry to determine whether they are 
unfair and thus violate Section 5 of the FTC Act. Was that study ever conducted, 
and if so, what was the outcome? Does the Commission currently have any inves- 
tlgationa of delivered pricing systems underway? Does the Commission have any 
plans for a Trade Regulation Rule relating to delivered pricing or backhaur 
allowances? 

Question 2. Could you explain the ditTerence between a zone delivered price 
and a wni/ortnsone delivered price? Why wouWa seller opt for one pricing system 
over the other? Which one represents the more prevalent pricing practice in tlie 
food indusrty? 

Quettion S, Could you explain the details of pricing zones? In particular, how 
are zones established? Do sellers often change the size or shape of the zone to 
meet competition? Would two different sellers located in the same region, selling 
similar products, have identical zone sizes and shapes? Ahe there any FTC rules 
governing the establishment and operation of pricing zones? 

Quettion 4- Conid yon explain how a uniform zone delivered price la computed? 
la it correct to assume that a seller will average all of his freight costs within 
the zone to arrive at a "uniform" price? Is there a cross subsidizatloii between 
"iu-close" buyers and "far-out" buyers? Do some sellers set the "freight factor"" 
substantially above the average freight costs of the zone (presumably to cover 
actual freight costs to all buyers)? Does the Commission have any evidence 
that the "freight factor" does not exceed actual cost of delivery to the most re- 
mote customer in the food industry? If this is the ease, what effect does this have 
on the Commission's "apples from apples"- — "oranges from oranges" analysis OlT 
S. 1699? 

Question 5. In previous staff testimony, the statement was made that "The 
Robin son- Pat man Act is not the culprit in the backhaul question." Who or what, 
then, is the culprit, and what can be done to remedy the situation ? 

Qaegtion S. Does the FTC agree with former FTC Kiecutive Director Baall 
Mezines' testimony before the House Small Business Committee that advisory 
opinions have been misused by sellers who do not want to disturb their zone 
pricing systems? 

Question 7. Mr. Dougherty made reference to a study by the National Com- 
mission on Productivity as to the use of backhaul allowances as a result of FTC 
advisory opinions. Could you elaborate on Mr. Dougherty's statement and the 
findings of the Commisaion? 

Question S. Under current law, a seller has two options : (a) grant no backhaul 
allowance; or (b) grant identical allowances to all comers. Under S. 1699, a 
third option is being proposed— granting differential allowances up to 10* 
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percent of actual saringa on a nondiscriminatory basis. If S. 1690 ig enacted, what 
would happen to option 27 Would a seller hare 3 optlnns for setting his dock 
prices, or would this bill have the effect of requiring any seller who wishes to 
grant allowances to discriminate among his customers? 

Your answers to these questions, as well as any additional comments yon may 
wish to make, will be made part of the official hearing record on S. 1699. if you 
or your staff have any inquiries concerning these qiiestiona, please feel free to 
contact Tim Lynch of the Commerce Committee staff at 224-9325. I look forward 
to receiving your comments. 
Sincerely youra, 

HowABD W. Cannon, Chairman. 

Federal Trade Couuissich. 
Waghinffton. D.O., Novemt>er S2, 1978. 
Hon. Howard W. Cannon, 

Chairman, U.S. Senate, CnmwAUee on Commerce, Science, and TrannportaUon, 
Waihington, B.C. 

Deas Mb. Cbaibmak : This la tn response to your letter of Octoher JR. 1978, 
in which you ask some specific questions as a follow-up to my testimony of Sep- 
tember 14, 1878. In formulating my answers, I have relied on both our Bureaus 
of Economics and Competition for substantive material. 

1. The proposed 1973 study was not undertaken. Instead, as part of a Bureau of 
Competition investigation of the retail food industry, backhaul related questions 
were included in a FTC Act Section 6(b) survey questionnaire form sent to 
major food chains. The answers received were not useful, really, and provided 
no empirical data on backbauling in tlie food industry. Currently the Commis- 
sion has at least one delivered pricing inveatigation In progress. This Is an ex- 
amination of delivered pricing in the Portland cement industry and Is oriented 
toward the possible promulgation of a Trade Regulation Rule in that industry. 
At the present time there Is no proposed Trade Regulation Rule involving bacb- 
haut allowances. 

Answer 2. As used in my testimony, a uniform delivered price Is the same as a 
zone delivered price (uniform zone delivered price is also the same as Kone de- 
livered price). According to our Bureau of Economics. In the economics litera- 
ture the major distinction between zone delivered price and uniform delivered 
price is that uniform delivered price is used when only one Eone exists. 

Answer 3. The freight charges ntillKed in delivered price quotations (whether 
point-to-point, zone or uniform) generally are those set by the ICC for which- 
ever transportation mode Is most frequently used to ship the product. In general, 
it is the belief of the Bureau of Economics that the choice of zone si^e and shape 
is, within bounds, somewhat arbitrary. As to the sellers frequently changing the 
size and Shape of zones, the Bureau donbts that they have much discretion In 
this aspect of pricing. Where sellers engage in the "meetlr^ competition" practice 
it is generally carried out by reducing either the delivered price or the f.o.h. 
price — not by modifying the size or shape of the freight zone. 

It must be noted that in some instances where it was found that delivered price 
quoting was used nn part of a collusive arrangement, the freight rates used in 
computing the delivered prices came from industry trade as-soclatlonH. These 
"freight rates" were published and distributed to all concerned with the objec- 
tive of reducing the scope of error In price quoting (thus reducing the probability 
of accidentally destroying the stability of the collusion). In some instances the 
"freight rates" which were published originally coincided with the relevant 
ICC taritr. However, over time It sometimes happened that ICC tariff changes 
were not Incorporated into the "freight rate" books. Hence, to that ertent the 
Industry had some discretion over the shape, size and "freight rate" in particular 
aones. 

There Is one hirther aspect to this. When a product is almost exclusively 
Bhipped by ICC-exempt transp<)rtation It is possible that the produeere (sellers) 
have some disi-retion over the size and ehaiie of the zones. The Bureau of Eco- 
nomics is not aware of this occurring in any particular industry and does not 
exi)ect that the practice is either widespread or important. 

In response to the question regarding different aeilers encountering different 
sizes and shapes of zones for a given buyer, the Bureau of Economics believes 
that it Is very unlikely to happen in practice. 'Phere may he some drcum stances, 
for example the case of two sellers being In widely different zones of origin. 
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where the ICC sets up two different sets of transportation zonea (one for each 
zone of origin). If thie occurs, then it is likely that the buyer may reside in 
overlapping tranaportation zonea where each is of a different size or shape. 
Beyond the advisory opinions dealing with bacthaul allowances, there are no 
FTC rules r^arding the establishment or operation of pricing zones. 

Answer 4. Answering the various component parts of this question requires 
a great deal of institutional knowledge of each food industry. The Commission 
has not undertaken study of these industries' pricing systems, and therefore, 
lacks information necessary to a precise answer to the question. There are, how- 
ever, some very general comments which can be related regarding the computa- 
tion of freight areas in a uniform delivered pricing format. First, If the industry 
under consideration is competitive it is hkely that each producer will compute 
the freight charge so as to balance the overcharges to customers closer to the 
shipping point against subsidies to producers located further away. 

But, if the industry Is not exhibiting competitive behavior the analysis be- 
comes somewhat more complex. It is possible thai the freight charge will be set 
above the average of all the freight charges in the zone. It would seem unlikely, 
absent monopoly power over the market resulting from control by a very few 
producers or price conspiracy, that in any uniform delivered price system the 
price could be so inflated that the ostensible "freight factor" would exceed the 
actual cost of delivery to the most remote customer. The FTC, as noted, has not 
undertaken any study of the actual conditions prevailing in the food Indnstries, 
and so we are limited in the information we can contribute Id answer to four 
nuesttons. 

Answer 5. As I understand the thrust of the StafTs testimony, it was the view- 
both of Competition bureau director Al Dougherty and his predecessor Owen 
Johnson, that the "culprit" In the Imckhaul problem was the unwillingness of 
manufacturers to provide purchasers with genuine alternatives to uniform de- 
livered prices. 

Answer 6. I have not read Mr, Siezines' testimony, but I do believe that some 
sellers may have been using alleged ambiguities in FTC Advisory Opinions to 
justify their refusal to offer ii on -discriminatory alternatives to delivered prices. 
As I have testified, I don't think there is any real ambiguity in those Advisory 
Opinions. There is no imiiediinent in existing law to backhaul allowances. Sellers 
are merely refusing to grant them. 

Answer 7. I believe Mr. Dougherty's reference was to testimony before the 
House Small Business Committee's Subcommittee on Antitrust, Consumers, and 
Employment by the Small Business Administration. In that testimony reference 
Is made to a National Commission on Productivity and Work Quality rejKirt, 
Backhaul in Food Distribation. According to SBA, that report was based on a 
survey of manufacturers that showed almost 75 percent of the manufacturers 
responding offered backhaul services. 

Answer 8. 1 disagree that under current law tJiere are only two options open 
to sellers. There are many options. A true f.o.b. price at the loading dock— one 
that reflects no freight charges whatsoever— Is particularly significant example. 
S. 1699 compels a pattern of price discrimination. Under the bill the close-in 
buyer exercising an f.o.b. option continues to pay "phantom freight," which is 
paid over as subsidy to more distant buyers in the form of backhaul allowances 
to them when they exercise their f.o.b. optiOM. The result is a price discrimina- 
tion of the very type that the Robin son -Pa tman Act proscribes. 

I hope that the above responses are satisfactory, and please let me know if I 
can be of further assistance to you or the Committee. 
Very truly yours, 

Michael Plbtschue, Cfuiirman. 

Nest, we will have a panel : Mr. Robert O. Aders, president, Food 
Marketing Institute ; Mr. Frank Register, president, National Asso- 
ciation of Retail Grocers of the United States; and Mr. Gerald Peck, 
president. National American Wholesale Grocers Association. 

All right, gentlemen, who's the leadoff man? 



,vGoosle 



STATEMENT OF GERALD PECK, PRESIDENT, NATIONAL AMERICAN 
WHOLESALE GEOCERS ASSOCUTION 

^J^^^ ^^^* ^^ ^ '"^^^ Senator, my name is Gerry Peck. I represent 
the National American Wholesale Grocers Association. 

Our members are wholesale groceo' distributors. They service 
grocery retailers of all sizes and all types. They also service 
hospitals, schools, restaurants, and other types of food service 
outlets. 

The trucks of our members deliver nearly one-third of all Uie 
distribution center supplied goods to all of these different types of 
consumer retail outlets. Half of our members, half of these whole- 
salers, _ are small wholesalers by Small Business Administration 
definition. By industry definition, the number is closer to 75 percent. 

The customers of these whoJesalers are also primarily small, inde- 
pendent operators. 

The economic function that these wholesale grocery distributors 
serve is to buy large quantities of each of 8,000 to 12,000 items from 
sources across the Nation and then reassemble these items info the 
quantity and the assortment that the individual retailers want, and 
deliver to those retailers at the time they need it and at the place they 
need it. And they accomplish this at a very dramatically lower cost 
than the direct delivery from a manufacturer to that retailer. 

As an association, we have always supported Robinson-Patman, 
and if we had to make a decision this morning on whether to support 
-S. 1699 or to stay with our support of Eobinson-Patman, we would 
stay with Robinson-Patman without question or without hesitation. 

However, our attorneys have been involved in this question for 
many, many years and we are assured that there is no conflict and 
therefore we are here 

The Chairman, That's the point that I'd like to hear emphasized 
because it seems to me, frankly, having listened to the previous wit- 
nesses, that there may be a conflict and I'd like to hear your rationale 
as to how there is no conflict, 

Mr, Peck. Well, if I may, sir, comment on Mr, Pertschuk's testi- 
mony on this point, it seemed to revolve around discrimination of 
prices at the dock or different prices at the dock for different custom- 
ers who were competing with each other. There was no mention, how- 
ever, that the delivered price is simply a combination of the price 
of goods and the price of delivery, two separate services. The 
Kobinson-Patman Act as it applies to f.o.b. which has been cleared 
always and was cleared again this morning as a completely justifiable 
basis for customer pickup or backhaul, simply concams itself with the 
price, of goods at the seller's dock and leaves each buyer to their own 
devices for delivery. Each buyer pays the delivery cost, whether it's 
near or far. The more remote buyer pays a higher price for delivery 
because the merchandise is hauled furtner. 

We think it's very important that the f.o.b. system of sellinc is 
completely clear of anv discrimination charge because that indeed 
does require that each buyer pays a different price for delivery and 
that price for delivery 

The Chairman. It does— yes, that's right — because the close-m 
buyer — it's going to cost him less to have delivery than the distant 
buyer, and this, according to Mr, Pertschuk, creates no problem with 
them and apparently it creates no problem with you. 
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Mr. Peck. None, whatever. 

The Chairman. In other words, if you had an f.o.b. pricing system 
where the price is the same to everybody, that would satisfy your 
organization? 

Mr. Peck. Absolutely. 

The Chatrman, And you simply buy at those prices but you may, 
because of your distant delivery process, find that you're having to 
sell at a higher price to one retailer than another simply because your 
freight is higher to that retailer ; is that correct ? 

Mr. Peck. That's true, but I was referring to the zone of the grocery 
wholesaler rather than the zone of the seller or the grocery manu- 
facturer, and one thing I thinli we must keep clear in this discussion 
is that the zone — and I believe this was one of the Senator's questions — 
the zone of a grocery supplier-gi-ocery manufacturer may be half the 
Nation, but the zone of a grocery distributor is limited to the reach 
of his trucks on a daily delivery which is normally a 150-mile radius. 
So the competition between buyers in this instance is limited to that 
buyer's zone of 150 to possibly SOO-mile radius where the highway 
system permits. It is certainly not incorporat«d within the zone of the 
seller, the manufacturer, which is, as we say, could be half tlie Nation. 
It might be several States. 

The Senator did question also how much backhaul was taking place 
today as a result of current interpretations. We have tracked that and 
currently about 15 percent of the merchandise that's brought into our 
distribution centers is brought in on our own vehicle. That has in- 
creased over the last 10 years by only 3 percent with a tremendous 
effort by the industry to increase it Iwcause it does lower the cost of 
food distribution. 

I think it's very pertinent to know also that during that same — 
well, during a more extended period of time, the merchandise brought 
into our warehouses by the common carriers, the truckers, has in- 
creased from 30 percent to 63 percent. It has much more than doubled. 

So we can say that there is no threat to the common carrier industry 
by S. 1699. The amount of haulage covered by S. 1699 is very small 
in their terms- Their share of our market has increased pretty mudi 
at the expense of the railroads and we are not familiar with any effort 
to legislate, against trucking to help the railroads. So we don't feel 
that the efforts to slow or to inhibit passage of S. 1699 to favor the 
tmcking industry is in order. It's a simple competitive system. 

The Chairman. Well, now. tell me how your organization works 
now in its purchase and resale. Wliat are you paying at the sellers' 
dock now ? 

Mr. Peck. At the seller's dock, we pav exactly the same price that 
the chains pay, that large and small buyers pay. There are some 
Robinson-Patman differences, cost -justified differences, based on 
quantities which in theory at least— and we think pretty much in 
reality — reflect the cost of handling of those products. 

The Chairman. But do most of the sellers now that you pick up 
from, are they selling f.o.b.? Are they selling at the same price to 
everybody at the dock or are they selling a uniform pricing system to 
some? 

Mr. Peck. Forty-six percent of the tonnaee that we buy comes from 
sellers who sell straight f.o.b,, no option. The other 54 percent cornea 
from sellers who sell on a delivered price. I think it's also significant 
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that even though 46 percent of the product that we buy is cuirentlv 
available with no question whatever on a customer pickup or backhaul 
basis, we are only able to utilize 10 or 12 percent of that as a ponion 
of our total backhaul. 

The Chairman. Why is that! 

Mr. Peck. The reason is, we have to hnve an wnnomic jusTiRoation 
for ever}' individual customer pickup. There's nothing that auto- 
matically says a customer pickup is justified just because it's there. 
Tliere are costs involved in making a customer pickup and we have to 
calculate those costs and that requii-es lis to forgo much of the backKiuI 
opportunity that is available now. 

If I may. Senator, there were other questions itsked of Mr. Pertschuk. 
One was "relative to the proximity of large or small buyere to sellers 
and we would submit that the larjre chains are primarily concentrated 
in (lie hi^h-poj)ulation an'as in what we tall the terminal markets, 
and this is the logical place for « seller to locate a distribution center 
to reduce their own distribution costs, and therefore we would sujreest 
that rather than the large food chains being further from the seller; 
thev really are closer. 

ft's our members, the small country wholesalers, who ai-e further 
from the terminal markets, who are the ivmote buyers. 

The Chairman, "Well, point out for ine, then, now what it is that 
you can't do now that you would be able to do if this bill were passed. 
Just give me a precise example. 

Mr, Peck. Primarily, what we would hope from passage of this hill 
in tlint a j-ireater number of manufai'urer-- would make tho rii-'tomcr 
pickup option available. We are not concerned tmlay with any prob- 
leuis of discrimination. None of our people, lai^ or small, feel that 
this bill would create any comi)etitive problems for them. But we 
simply do not have access to as much customer pickup as we think 
would be optimum. 

The Chatrmax. So you're saying if everybody used the f.o.b. with 
customer pickup or f,o.b. with the cairier deliven-. you would have no 
problems s 

Mr. Peck. E.xactly— precisely. It would give us a gi-eater option sim- 
ply to save money in the food distribution system. 

The ("hairman. Have you gotten resistance from that 56 percent 
that you say won't deal that way i They are in the business of deliver- 
ing, too. 

Mr. Peck. Well, sir, out of that .iC percent who are delivered price 
sellers, there are many who have interpreted the Robinson-Pntman 
i-egulations and the FTC advisory opmions as clearing backhaul, 
and there are sellers, manufacturers, who permit backhaul even 
though they are on a delivered price basis, and this practice has never 
been challenged by FTC. It's worked very well. 

The Chaibkan. But they grant you the allowance. What allowance , 
do they grant you? The average delivery allowance — is that what they 
are allowing you ? 

Mr. Peck. That I can't answer precisely, but I can say that in 
genera] the allowance panted by a manufacturer is less than the actual 
cost and S. 1699 requires only that the allowance not be greater than 
the actual cost. It doesn't specify that it should be actual cost. And we 
are able to haul the merdiandise and justify the cost of doing so at 
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usually less than the actual cost, which may be the carrier cost of mov- 
ing that same merchandise. That's simply because our truck is already 
there and it's empty. 

The Chairman. You heard a flat-out statement now this morning as 
to what the Commission's position is. Do you think that clarifies the air 
at all? 

Mr. Peck, I think the Commission's position has still not addressed 
the question of whether we are talking about price discrimination in 
the price of goods purchased, which is the case in f.o.b., or are "we 
talking about price discrimination in the cost of delivery, which is the 
case in the delivered price system. Our position is still that the price 
of goods must be the same to all buyers. 

In fact, I believe that during one of the hearings on this topic 
the suggestion was made that a statement be incorporated in the bill 
that the price of the goods must be the same to all ouyers, regardless 
^f any other factors, and we agreed totally to that concept. 

The CHiiKMAN, Then you're saying that what you want is an 
average pricing system. If you want the price of goods the same to all 
buyers, you're saying that the fellow who is 150 miles from the seller 
of the goods is going to pay the same price as the guy who's 5 miles 
from the goods. 

Mr. Peck. If it's the delivered price ff^stem, that's not true, sir, be- 
cause it includes the price of delivery. It^ only at the seller's dock that 
the equity can even be measured in the price of goods. And as soon as 
you start adding in the cost of delivery and start trying to measure 
the equity of delivery costs you get into problems. And our conten- 
tion is that if we should consider that it is the price of goods at the 
seller's dock that must be equitable to all customers. The price of 
delivery of those goods is already considered to be equitable under an 
f.o.b. pricing system, in which delivery cost is totally different to all 
customers, competing or not competing. And we see no difference be- 
tween that and customer pickup under the delivered price system. 

We've lived with it and we find that there are many compensating 
factors. The distant hauler is much less likely to be in the vicinity to 
make a pickup than the close-in buyer, and therefore will not have the 
opjrartunity to benefit from a customer pickup as frequently. The 
short-haul buyer has an advantage on an actual cost basis because 
short-haul rates are universally higher than long-haul rates. 

The Chairman. Well, would you agree that if your system were fol- 
lowed, that a distant buyer is going to have to pay more than a close-in 
buyer? 

Mr. Peck. TTnder the f.o.b. system he does. 

The Chairman. And you see no problem with that ? 

Mr. Peck. No problem whatever. 

The Ciiairman. There's no discriminatory pricing because the price 
is at the sellers dock, and the discrimination, if any, comes in in ^e 
cost of delivery. And the only discrimination, I guess, is brought about 
by reason of location, reason of distance, rather than any other factor. 

Mr. Peck. Precisely. 

The Chairml\n. Do you have anything else to add to your statement 
here? 

Mr. Peck. Well, I would like to emphasize, because Mr, Pertschnk 
made the comment that the proponents of S, 1699 are not supportera 
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of Kobinson-Patman, that we stand and always have and will con- 
tinue to stand for Robinson-Patman, even if it means losing the back- 
haul (privileges We find, however, that tliei-e is no threat to small 
operators that we represent, that we have the same competitive oppor- 
tunity under S. 1699 as every other buyer, large or small, close or 
distant. 

[The statement follows :] 



I am Jerry Peck. I represent the National- American Wholesale Grocers' Associ- 
ation, known as NAWGA. Members of NAWGA are wholesale grocery distribu- 
tors serving small and large grocery retailers and schools, hospitals, restaurants 
and other such foodservice outlets. Trucks operated by our icembers deliver one- 
third of all distribution center supplied goods to those consumer outlets. Half of 
our members are small by Small Business Admioistration standards. The cus- 
tomers to nbom our members distribute grocery products are also primarily small, 
independent operations. 

Uur economic function is to purchase volume quantities of 8,000 to 12,000 
grocery items from manufacturers across the nation and assemble tbem for one 
stop local delivery to retail outlets in the specifle quantity and assortment they 
need at their specific time of need at dramatically lower cost than direct delivery 
from manufacturers. We are also responsible for sanitation, safety and quality 
control. 

We have historically and consistently supported the Roblnson-Patman Act. It 
Js more precious to us than backliaul, but we find no conflict. We also support 
Senate Bill S. 1699, the Diesel Fuel and Conservation Act of 1977, commonly 
referred to as tbe "Bacldiaul Bill", because : 

1. It is compatible with the Rol>inson-Patman Act. 

2. It will save Diesel Fuel and Gasoline. 

3. It will promote competition. 

4. It will reduce grocery costs to consumers. 

5. It Is no threat to contract or common carrier truckers. 

6. It helps small operators as well as large. 

7. It will reduce truck and highway wear and maintenance. 

8. It will improve grocery distributor productivity. 

These reasons for supporting S. 1699 are discussed below. NAWGA testimony 
and written comments to the Senate Committee on Energy and Natural Resources 
and to the Sut>committee on Antitrust, Consumers and Employment of the House 
Committee on Small Business are part of the record. We will gladly provide any 
additional data or clariflcation needed. 



The Robinson -Pfltman question about customer pickup (bachhaul) in the Uni- 
form Zone Delivered Price System is how to measure its impact on eiiulty and 
competition. The Delivered Price system simply combines the price for goods and 
the price for delivery. These two components can be considered separately for a 
pei'spective on what the.y mean in combination. 

Equity in the price of goods means the snme price tn all buyers with only 
Robinson-Patman permitted differences. This equity Is measured traditioiinlly 
at tile seller's shipping dock. It applies whatever the system of pricing goods and 
whatever the means of delivery. 

Delivery can l)e made by any nt three alternatives — contract carrier, seller 
vehicle or customer pickup (backhaul). No question of equity arises with any 
of those means of delivery when the purchase is FOB. Freif-ht on Bfinrd thp 
delivery vehicle at the seller's docli. More remote buyers simply pay the addi- 
tlouiil cost of their longer delivery. 

No question of equity arises when contwrt carrier or seller vehicles are used 
to mnke deliveries in connection with a Uniform Zone Delivered Price purchase. 
In this pricing system each buyer pays the full price for goods and an additional 
I>rico for delivery which is tiie average of the delivery cost to all customers In 
the 7one, The measurcmeut of equity is simply moved from the seller's dock to the 
buyer's dock. 
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The qneetion of equity arises only when the cuatomet pickup alternative is 
utilised for delivery In connection with a Uniform Zone DetlTered Price pur- 
chase. Since the delivery cost is prepaid by buyers, many sellers pay a fee to 
buyers who provide their own delivery service. The practice has never been chal- 
lenged by FTC. Neverthelees other eellera are coacerned about FTC Advisory 
Opinion 147 which auggested that the possibility of a Robinson-Patiaan violation 
esists. The most recent FTC clarification indicates that payments to buyers for 
customer pickup of an amount up to the actual cost to deliver to the nearest buyer 
in the zone will not be questioned. This effectively eliminates customer pickup 
(backhaul) since It penalizes all customers except the one nearest the seller's 
shipping dock. 

S. 1698 simply allows the seller to pay a delivery fee for customer pickup of 
an amount up to but not greater than the seller's actual cost for making that 
same delivery. S. 1699 further requires that the fee be available to all customers 
on the same basis. 

In summary, the sir combinations Of pricing anci delivery systems are: (1) 
FOB with contract carrier delivery, (2) FOB with seller delirery, (3) FOB with 
customer pickup, (4) Uniform Zone Delivered Price with contract carrier deliv- 
ery, (5) Uaiform Zone Delivered Price with seller delivery, and (6) Uniform 
Zone Delivered Price with customer pickup. 

What is different about a customer pickup in a Uniform Zone Delivered Price 
pTirchase that it should raise equity questions when the other five combinations 
of pricing systems and delivery systems are clear of such questions? The physical 
handling and movement of goods and price of goods is the same in all six alterna- 
tives. The difference was eiplaJned by Mr. Owen Johnson of FTC to be a "variance 
in the pickup or FOB price" for different customer because the "distant buyer 
could deduct more from the uniform delivered price than hia competitor, a cloee-in 
bu.ver." Tbls, he said, "may violate the Robinson -Pat man Act." 

The key is that FTC apparently considers that customer pickup changes the 
pricing system consideration from Uniform Zone Delivered to FOB. In either 
case when the pricing system reverts to FOB, the point of equity measurement 
reverts to the seller's dock and the equity measurement itself applies only to 
goods, not to delivery. This Is consistent with FTC statements that any seller 
can permit customer pickup simply by offering an FOB pricing option. 

Clarifying one misconception in the qnoted explanation of Mr. Johnson re- 
solves the duestion of compatability of S. 1699 with the Robinson-Pa tman Act. 
Buyers do not, as might be Inferred, dednct a fee for customer pickup from the 
price of goods. In the delivered price system, buyers pay the full price for goods 
and au additional price for delivery. In a customer pickup the seller pays the 
buyer for delivery service Just as payment would be made to some other carrier 
for the same delivery service. The payment is nsually considerably less to buyers 
than to contract carriers. The buyer who picks up (backhauls) gains, and legit- 
imately earns, a comi>etitive advantage whether remote from or dosein to the 
seller's dock. 

It the objective Is to promote competition, then the customer pickup system 
which Is available to all ciistomers on the same basis and which lowers costs of 
delivery is a totally positive affirmation of Robin son -Pa tman. Customer pickup 
Is supported by all wholesalers large or small, close to or remote from sellers. 
There is no fear of being discriminated against In this open competitive situation 
available to all customers on the same basis. 

There is. incidentally, demonstrable cost ,1ustifieatlon and competitive equity 
for the remote buyer to receive more actual dollars for customer pickup than the 
close-ln buyer. The goods must be hauled further meaning more costs are In- 
curred. The remote buyer is much less likely to be near the seller's dock after 
making a delivery meaning less pickup opportunity. Short haul rates are higher 
than long haul rates giving the remote bu.ver proportionately less on a ton-mile 
hHsls. The marketing area of buyers are much smaller than marketing areas of 
sellers. Thus not all the buyers of one seller are competitiTe with each other. The 
cnmnetitlve reach of grocery distrlhufors is limited by their own cost of delivery 
to their own customers, not by the boundaries of the seller's zone. 



When one truck trip replaces two truck trips, there Is a savings. The aggregate 
snvincs potentifllly Bvallable from citstomer plck'iu by grocery distributors alone 
has been proiected to be over $300 million anuusllv. .Tust n part of that amount 
would he a ma.ior contribution to our energy problem and to consumer food costs. 
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ITEM 3 S. 1839 WIILPEOMOTE 

When one seller provides a means of reducing cost Uirough customer pickup 
credit, competitive pressure will force other sellers to do the same. When one 
buyer saves via customer pickup, competing buyers in the same zone will be forced 
to follow suit. This follows because the first buyer, a grocery wholesaler, will be 
positioned to reduce prices to grocery retailers and foodservlce outlets. Other 
retailers will demand competitive prices from their own wholesaler. 

It is standard accounting procedure for wholesalers to credit "backhaul in- 
come" directly agalnstt customer "delivery coat" making tliat cost "net of 
income." This Is an immediate pass througb of savings to retailers and food- 
sen'ice outlets. Those retailers will use the leverage to lower consumer prices to 
attract customers. They are under competitive pressure to do so in our price 
oriented marketing system. 

ITEM 6 8. 1939 IS NO THREAT TO THE TEUCKUTO INDCSTBT 

Carriers enjoyed an increase from 30 percent to 63 percent of the inbound ton- 
nage delivered to grocery wholesalers from 1948 to 1978. During this same time, 
tonnage received hy grocery wholesalers via customer pickup (backhaul) also 
Increased but to a comparatively miniacule extent. In the last ten years, the 
Increase was from 12 percent to 15 percent. 

All of this carrier growth was at the expense ot the railroads. The growth was 
earned by competing with a combination of service and price. We are aware o( 
no attempts to make trucking illegal while the truckers took away half of the 
railroad's grocery business. It is inconceivable that S. 1690 should be opposed to 
protect truckers from legitimate competition that can hardly slow their growth 
rate, let alone take any business away. 

ITRH a — s. teas HELPS suAix op^tobs as well as labgb 

There are 150,000 small Independent retail grocery stores and 19,000 large chain 
stores. There are more trucks on the road, more deliveries each week serving 
small, independent large chains. I^rge grocery chains operate 304 distribution 
centers. Small chains and grocery wholesalers operate 2,174 distribution centers. 
Since each distribution center has a truck fleet on the road, the small operators 
have a higher probability of being near a vendor shilling point when returning 
from a delivery. 

On the foodservlce side (schools, hosjdtals, restaurants, etc.) 99 percent of 
the 5r)0.0(M» consumer outlets rely on wholesalers for some supplies. 85 percent 
of those wholesalers are small by Small Business Administration standards. A 
diagram of the Grocery Distribution System is attached as an addendum to lllufl- 
trate the movement of product from grocery manufacturers through distribution 
centers operated by wholesalers or chains to retail grocery stores of all types and 
sizes. A second diagram illustrates the competitive structure and numbers of 
outlets. These diagrams follow Immediately after Page 7. 

rrEM J B. 1«9B WILL REDUCB TRUCK AKD HIQHWAT UAIHTENANCE 

When one truck trip can do what formerly required two truck trips, there will 
be fewer trucks on the road. That means less traffic congestion, less accident po- 
tential, less wear on vehicle and roadway, leas police surveillance, leas noise, less 
l>oIlution and less taxpayer cost. 

ITEM S — a. I8BB WILL lUPKOVE OBOCEBT DISTBIBUTOB PBODtiOriVITT 

The load picked up In the distributor's truck can be unloaded on the distribu- 
tors, not the carriers, schedule and used to balance tlie workload for both i>euple 
and equipment. There is no ICC truck detention penalty for the distributors own 
trucks. 

The load picked up in the distributor's truck can lie timed to the day nud hour 
tliat inventory replacement is needed, eliuiluating excpss investment in inventory 
rt'(iuh'ed by enrly deiiveres and lo.st sales from late deliveries. 

The load picked up in the distributor's truck gives the distributor earlier 
respoiisibiiity for the quality and safety protection of the product iiud earlier 
control of damage to the product. 
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The distributors truck fleet productivity Improves when the percent of travel 
with a load Increases. The nation's productlvitj improves when one truck trip 
replaces two truck trips. 

We are committed to a vlgoroualy competitive gtocerj- distribution system. We 
support more Intense Bob! n son-Pa (man enforcement. It is our conidotion that 
S. 1099 will benefit conaiuners, save energy and Increase productivity. 

Thank you. 
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The Chaikman. All right Who would like to speak next! 
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STATEUENT OF TRANK D. BEGISTEE, FBESISEKT, NATIONAL AS- 
SOCIATION OF RETAIL GEOCSBS OF THE TTNITED STATES; AC- 
COHFAinED ST KESUY BISON, JB., aENBBAL COUNSEL 

Mr, Keoister, Mr. Chairman, my name is Frank D. Register, presi- 
dent of the National Association of Retail Grocers of tlie United 
States, with headquarters offices at Beston International Center, Res- 
ton, Va. With your permission, I'm accompanied by counsel, Henry 
Bison, Jr. I'll submit a written statement and read from it. 

The association has more than 40,000 members in the United States. 
Its governing bcfard is composed entirely of independent grocery store 
operators from 16 States. NARGUS members operate sm^l stores and 
supermarkets. 

NARGUS supports and recommends approval of S. 1699. The mem- 
bership of the association toolc affirmative action on the measure at its 
1977 convention. NARGUS believes and asserts that backhaul allow- 
ances sanctioned by S. 1699 will result in savings of fuel. The measure 
would assist retail grocers to acquire their merdiandise at a lower cost 
by reducing waste, improve utilization of equipment and labor, and 
reduce out of stock conditions. 

Independent retailers buying their merchandise through retailer- 
owned cooperatives or voluntary group wholesalers will have as much 
an opportunity to benefit from backhaul allowances as do direct-buying 
corporate chains. 

The Robinson -Patman Act, which the association has consistently 
supported, will not be harmed or injured by passage of S. 1699. 

NARGUS has carefully considered the terms and effects of S. 1699. 
It believes the proposed legislation will foster productivity gains in 
grocery distribution, and merits favorable consideration oy the 
committee. 

Beginning in 1967 and continuing up until 1975, the FTC issued a 
series of backhaul advisory opinion statements. The Commission 
seemed to have said, according to the interpretation of some, that re- 
gardless of how far buyers actually backhaul their merchandise, any 
backhaul allowance granted by manufacturers must be the same for 
every buyer. 

The Chairman, Well, I think that if you heard the testimony this 
morning, I think that's only in the case when it's the average pricing 
system that's used, delivered pricing system, would you agree with 
that? 

Mr. Reoisteh. Could I ask counsel to comment ? 

The Chairman, Surely. 

Mr. Bison. Yes; fhat's correct. Where the zone delivered pricing 
system is used. The bill itself applies only where the zone delivered 
pricingsystem is used. 

Mr. Register. If sellers using a uniform delivered pricing system 
may grant a backhaul allowance only if it is uniform for all buyers, 
an incentive is denied many buyers to baclthaul their merchandise. 
For, as Senate Energy Committee Report 95-674 concludes, the prob- 
lem with the FTC mterpretation is that under its stricture sellers 
offering a backhauling allowance typically limit it to their cost of de- 
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livery to their nearest customer in the zone. For more distant custom- 
ers, a uniform allowance is frequently less ijian an adequate rewaixj 
for backhauling their merchandise. 

The overall result is, according to the committee's report, 

That tbe latest FTC Interpretation of tbe permisBible backhaul allowance under 
BectloQ 2(a) of the Bobinaon-Patman Act In a uniform zone delivered pricing 

system appears to be a major obstruction to larger liactbaul allowances, and 
thus a greater Incidence of backbauling. 

Legislation is needed to clarify the right of a seller under a uniform 
delivered pricing system to grant a bacEhaul allowance commensurate 
with the seller's savings in delivery cost when the buyer performs the 
backhauling function. S. 1699 provides that the backhaul allowance 
must not exceed "the actual savings in delivery cost to the seller." Of 
course, under S. 1699 the seller has the option of selling only on a de- 
livered price basis. The bill does not require a seller to offer a back- 
haul allowance if he chooses not to do so. The legislation merely grants 
the seller the opportunity to offer backhaul allowances on realistic 
terms both parties may regard as reasonable. 

The Chairman. Would you agree that if this legislation were passed, 
as the Chairman of the FTC says, that this would, in effect, be an ex- 
emption from Robinson-Patman ? 

Mr. Register. No, sir ; we would not agree with that. We do not agree 
■with Mr. Pertschuk on the Eobinson-Patman Act. We don't feel that 
as the bill is written there is a conflict with Robinson-Patman. 
NARGUS has long held the view that strong antitrust laws are needed 
to protect the competitive system against oppressive price discrimina- 
tion. Behind the 1936 amendments to the Cflayton Act was an overrid- 
ing fear that powerful enterprises were free to exert their superior 
strength in a way as to harm small business. 

The objective of the Robinson-Patman Act was, in the words of its 
f ramers, to suppress more effectually discriminations between custom- 
ers of the same seller not supported by sound economic differences 
in their business positions or in the cost of serving them." 

I assure you that if there were any possibility that the passage of 
S. 1699 would weaken the Robinson-Patman Act prohibitions against 
harmful price discriminations, NARGUS would oppose this legisla- 
tion. Our own analysis and our counsel's independent judgment assure 
us that S. 1699 holds no harm for the Robinson-Patman Act or for in- 
dependent retailers. The bill's provisions comply with well-recognized 
principles of the Robinson-Patman Act. S. 1699 adheres to the basic 
concept of nondiscrimination, and requires that the backhaul allowance 
system be cost-justified. 

There is no oasis for contending that S. 1699 would undermine or 
weaken the Robinson-Patman Act. A major consideration in judging 
the merits of S. 1699 is tlie extent that it serves the public interest 
which in this interest relates to whether the legislation will benefit con- 
sumers. The question arises, Is backhauling {)y buyers, whether per- 
formed by wholesalers or by direct-buying retailers, will produce econ- 
omies in retail food and grocery distribution. It does this by helping to 
i-educe waste and inefficiency, and by stimulating a higher rate of 
productivity. 

S. 1699 merits favorable action by the committee, first, because it 
will reduce waste of fuel and help to ease the pressure on rising food 
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and grocery prices. At a time when inflation is a national concern, it is 
appropriate that Congress respond to Government regulations which 
stifle Better utilization of capital and labor. 

More effective use of trucks through backhauling will benefit con- 
sumers. Vigorous competition among food and grocery wholesalers 
provides assurance that the legislation will benefit the public. 

Second, S. 1699 poses no threat to either small buyers or to retailers 
purchasing through wholesalers. Business aze and method of pur- 
chasing are not material factors in classifying the beneficiaries of this 
legislation. The advanta&ies of backhauling are not limited to a few 
buyers or to any class of buyers. The bill is permissive, not mandatory, 
for the seller and buyer. If Tbackhauling is not rewarding, either party 
may decline to participate. 

Third, S. 1699 will not weaken the Eobinson-Pafman Act, nor will 
it allow harmful price discriminations. The bill is carefully drafted 
to preserve the essential provisions of the law against discriminatory 
price practices. 

Fourth, the measure is needed to clarify the law so sellers and buy- 
ers will have freedom to participate in backhaulinc if it is their de- 
sire to do BO. The purpose of S. 1699 is to remove legal uncertainty 
over the right of the manufacturer selling under a uniform zone de- 
livered pricing system to grant a backhaul allowance to a buyer who, 
either through use of his own transportation equipment or that of an 
authorized carrier, actually performs the backhaulmg function, S, 1699 
is needed to remove fears that a seller, by offering a uniform zone 
delivered price and a backhaul allowance reflecting his actual savings 
in the cost of delivery when a purchaser backhauls his own merchan- 
dise, may violate the Robinson-Patman Act, 

The FTC has advised that sellers using a uniform zone delivered 
pricing svstem mav not sell on an f,o.b. basis unless such a price is 
uniform for all buyers. Price uniformity is not rec^uired under the 
Kobinson-Patman Act. And, economic realities considered, imposing 
such an unnecessary requirement severely limits the range of back- 
hauling a buyer may engage in. The result is a serious impediment to 
backhauling. which the proposed le^slation would remove. 

Thank you, , ^t. ^ ■ 

The Chairman. You made a couple of statements there that give 

me a little problem. You sav S, 1699 is needed to remove fears that a 

aeller, by offering the uniform zone delivered price and the backhaul 

allowance reflectmg his actual savings in the cost of delivery when the 

?urchaser backhauls his own merchandise may violate the Robmson- 
'atman Act. . , u i^ • i * 

Now. as a matter of fact, we heard testimony that it wouldn t violate 
it on that basis from the FTC this morning. If the nnifo"". zone 
delivered pricing is used and then you go to the actual cost of delivery, 
Tou may be having the distant buyer get an advantage simply because 
he sets more of a rebate on his backhaul than the average cost of the 
delivervwhichisfacforedintothenniformpnce. 

Mr Reotbter. Counsel may want to comment on that. I believe tne 
legislation provides that it cannot exceed the cost of the delivery; the 

*"mT* BisoK. Senator, the proposition here is that the Robinson- 
Patman Act allows the seller to grant an allowance based on cost sav- 
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ings. This has been in the act since it was passed in 1936. So that if 
8 seller can sell to a buyer and do so at cost saving of either manu- 
facture, sale, or delivery, he's allowed to give an allowance to that 
buyer. And that's to preserve, for the benefit of consumers and for 
the benefit of the economy generally, a cost savings system, so that 
prices will be decreased as efficiency increases and as productivity 
increases. 

It is certainly not the intent of the Robinson-Patman Act that every 
seller sell at uniform prices to all buyers. The act has never reguirea 
uniform prices to all buyers. There's always been provision in the 
act itself that allows the seller to sell at different prices to different 
buyers, providing it can justify those prices. 

The Chairman. That's based in your lot -sized purchase, and so on. 
But other than that, you're not contending that a seller ought to and 
would have the authority under Robinson- Patman to charge a differ- 
ent price to you than he charges to Mr. Peck over here at his dock, 
are you ? 

Mr. BieoN. If the seller can justify that price, yes, sir; if he can 
justify the difference. 

The Chaibman. The only way he could justify it would be on 
volume. 

Mr. Bison. It could be justified on savings of costs to the seller. 
In other words, if he can justify it on the basis of savings of cost of 
delivery, then the seller is allowed to pass that saving on to the buyer. 

The CnAraMAN. It seems to me that what you're really arguing is 
tliat the seller ought to be able to sell on an f.o.b. basis that was not 
uniform to all buyers. 

Mr. Bison. That's correct; the seller is allowed to sell vphere there's 
a uniform zone delivered pricing system, and tliat's important. Where 
there is a uniform zone delivered pricing system, then the seller ought 
to be able to sell 

The Chairman. I don't think it ought to relate to whether there's a 
imiform zone delivered pricing system or not. He ought to be able to 
sell on an f.o.b. basis, a uniform basis to all buyers, unless it is cost- 
justified, unless there is 5om© other justification. 

Mr. Bison. That's correct. 

The Chairman. I don't know why it has to be in a uniform zone de- 
livered pricing system to justify it. 

Mr. BieoN. If a seller is selling on a uniform zone delivered pricing 
system, then — and the buyer is picking up his merchandise, saving a 
delivery cost to the seller, that saving ought to be allowed to be passed 
on by the seller to the buyer. 

The Chairman. Well, tliere isn't anything in the Robinson-Patman 
Act relating to the use of a uniform zone delivered pricing srystem, 
is there? 

ilr. Bison. Not as such. Senator. It's not mentioned in the act. 

[The statement follows :] 



Mr. Cbairman and members of tbe Committee, my name Is Frank D. Register, 
President o( the National Aaswdatlon of Retail Grocers of the United States 
(NABOnS) with headquarter offices at Reaton International Center, Reston, 



,vGoosle 



Virginia. NAR0U8 bas represented Independent retail grocers for over SO yeare. 
The Bssociatlon has more than 40,000 members In the United States. Its govern- 
ing Board Is eomposed entirely of independent grocery store operators from 16 
states. NARGUS members operate small stores and supermarkets. 

SHOBT SUUMAST OF TESTIMONI 

NARQUS supports and recommends approval of S. 1690. The membership of 
the association toolc affirmative action on the measure at its 19TT convention. 

NARGUS believes and asserts tliat backliaul allowances sanctioned by S. 1889 
will result in savings of f ueL The measure will assert retail grocers acquire their 
merchandise at a lower cost by reducing waste, improve utilization of equipment 
and labor, and reduce out-ot-stock conditions. 

Independent retailers buying their merchandise through retailer- owned coopera- 
tives or voluntary group wholesalers will have as much an opportunity to benefit 
from backhaul allowances as to direct buying corporate chains. The Koblnson- 
Fatman Act, which the aESOclation has con^stently supported, will not t>e harmed 
or injured by passage of 8. 1699. 

NABOUS has carefully considered the terms and effects of S. IS99. It believes 
the proposed legislation will foster productivity gains in grocery distribution and 
merits favorable consideration by the Committee. 

NEED FOS LEOISI^TIOH 

Federal legislation Is needed to clarify the right of a manufacturer, selling 
under a uniform zone delivered pricing system to grant a meaningful backhaul 
allowance to a buyer who, either through use of his own transportation equip- 
ment, or that of an authorized carrier, performs the backhaul function. 

"Baekhauling" refers primarily to buyers' truclM returning from a delivery 
picking up the buyer's merchandise at the manufacture's distribution point for 
delivery to the buyer's distribution center. If buyers' trucks are prevented, for 
one reason or another, from baekhauling, they will operate on their return trip 
either empty or at considerably less than full capacity. 

Senate Energy Committee Report 95-674 on 8. 1699 refers to a recent Interstate 
Commerce Committee study entitled "Empty/Loaded Truck Miles on Interstate 
Highways During 1976." This study reported that the percentage of truck miles 
senerated by entirely empty three or more axle trucks was 20.4 percent. For 
interstate trucks only, the comparable figure was 32.9 percent operating empty. 
An additional 14.4 percent were operated at less than full capacity. With almost 
50 percent of Interstate trucks operating empty, or partially empty, there can 
be little doubt that huge amounts of fuel are being wasted. 

One of the reasons for this waste is outmoded government regulations, which 
In this Instance comes from the Federal Trade Commission. 

Beginning in 1967 and continuing up until 1976, the Federal Trade Commis- 
sion Issued a series of backhaul advisory opinions and statements. The Commis- 
sion seemed to have said, according to the Interpretation of some, that regard- 
less of how far buyers actually backhaul their merchandise, any backhaul allow- 
ance granted by manufactarers must be the same for every buyer. Otherwise, the 
manufacturer may engage In a price discrimination prohibited under the Robin- 
son .Patraan Act. 

In June 1977, Mr. Owen M. Johnson, Jr., then Director of the Bureau of 
Competition, Federal Trade Commission told the Senate Subcommittee on En- 
ergy Conservation : "What the Commission bas simply said is that as long as the 
delivered price is uniform and the f.o.b. price is also uniform, the law is satis- 
fied." He also went on to say, however, that ; "When t>ackhaul allowances are 
deducted from uniform delivered price systems, they are usually computed as 
the sellers' so-called actual cost of delivery to Uie particular buyer seeking the 

If sellers using n uniform delivered pricing system may grant a bacbhau] al- 
lowance only if It is uniform for all buyers, an incentive Is denied many buyers 
to backhaul their merchandise. For, as Senate Energy Committee Report 95^74 
concludes, the problem with the FTC interpretation Is that under its strictures, 
sellers offerint; a backhaul allowance tyolcally limit It to their cost of delivery 
to their nearest cnstomer in the zone. For more distant customers, a uniform 
allowance is freqenntly le.is than adequate reward for baekhauling their mer- 
chandise. The overall result Is, according to the Committee's Report, "that the 
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latest FTC interpretatton of the permissible backhanl allowance under section 
2(a) of the Robin son-Pa tman Act In a uniform zone delivered pricing system 
appears to be a major obstniction to larger backhanl allowances and thus to 
a greater incidence of backbaullng." 

Legislation Is needed to clarify the right of a seller, under a uniform delivered 
pricing system, to grant a backhatil allowance commensurate with the seller's 
savings in delivery cost when the huyer performs the backhauling function. 
S. 1609 provides that the backhaul allowance must not exceed "the actual savings 
In delivery cost to the seller." 

Of course, under S. 1699, a seller has the option of selling only on a delivered 
price basis. The bill does not reiiuire a seller to offer a backhaul allowance, if 
be chooses not to do so. The legislation merely grants the seller the opportunity 
to offer backhaul allowances on realistic terms both parties may regard as 
reasonable. 

Bill WiLt Nor Habu Robinbon-Patman Act 

As a supporter of the Robinson- Patman Act, NARGUS seriously considered 
the effects S. 1699 will have on this law. Representing Independent retailers, 
the association is particularly sensitive to the need for preventing harmful price 
discriminations. 

XARGUS has long held the view that strong antitrust laws are needed to 
protect the competitive system against oppressive price discriminations. Behind 
the 1936 amendments to the Clayton Act was an overriding fear that powerful 
enterprises were free to exert their superior strength in a way as to harm small 
business. The objective of the Robinson -Pa tman Act was, in the words of its 
framers. "to suppress more effectually discriminations between customers of the 
same seller not supported by sound economic differences in their business posi- 
tions or in the cost of serving them. . . ." 

I assure you that If there were any possibility that passage of S. 1699 would 
weaken the Robinson-Pa tman Act prohibitions against harmful price discrimina- 
tions, NAGUS would oppose the legislation. Our own analysis, and our counsel's 
independent judgment, assure us S. 1699 holds no harm for the Robin son-Pa tman 
Act, or for independent retailers. 

Tinder the terms of the measure, backhaul allowances must be made available 
to all the seller's customers on a nondiscriminatory basis. By this we understand 
the allowance Is to be functionally available to all the seller's customers so they 
may participate. An allowance may not be tailored to discriminate against a par- 
ticular customer, or class of customers. The seller's offer is to be made known to 
nil customers, and he potentially usable in a practical bnslness sense by them. 
These conditions and terms are what Is meant by the requirement In the bill that 
the allowances be available on a nondiscriminatory basis. 

S. 1699 also requires that the allowance be cost Justified In the sense that it 
not exceed actual savings in delivery cost to the seller. A seller may offer back- 
haul allowances on a nondiscriminatory basis to all customers at 100 percent of 
actual savings in delivery costs ; or some lesser percentage. 

The bill's provisions comply with well recognized princlplofi of the Robinson- 
Patman Act. S. 1699 adheres to the basic concept of nondiscrimination, and re- 
quires that the backhaul allowance system be cost Jnstllled. There Is no basis for 
contending that S. 1699 would undermine or weaken the Robin son-Patman Act, 

INDEPEITDBNT BETAILEBS BENEFIT 

A retailer does not have to operate his own warehouse, or buy directly from a 
manufacturer, t" benefit under S. ifiJtn. Tndennndent retail grocers purchase a 
mai'>r part of their merchandise from a retailer-owned cooperative, or inde- 
pendent whoteoalers 

Wholesale suppliers operate truck fleets for delivery from their warehou-'e to 
their retail rastomers' stores. Backhaul allowances received by wholesalers help 
reduce thecost of merchandise sold to retailers. 

Retail members of a cooperative receive vearly patronage rebates representing 
the difference between the cooperative's cost of doing >ins1neso and its receipts. 
Independent wholesalers pass on savings fn cost to their retail customers in the 
form of lower prices, reduced charges, or allowances. 

Thus, whether retailers purchase direct from the manumaeturer. from » coop- 
pTstlve, or from Independent wholesale stipnller. they vrtll benefit from backhaul 
nllowances authorized under S. 1699. Small, as well as large retailers, will gain 
under the measure. 
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BuBluess size Is not a factor In considering the merits of tbia legislation. It 
tlie Committee were to inrestigate the matter it would find aome large concerns 
do not favor backhaul allowances, while others support them. 

CONSUMEBS BENEFIT 

A major consideration in Judging the merits of S. 1699 Is the extent it serves 
the public interest, which in tliig instance relates to whether the legislation 
will benefit consumers. The question arises, Is backhaullng good for consomers? 
We believe it Is, 

Backhaullng by buyers, whether performed by wholesalers, or by direct-buying 
retailers, will produce economies in retail food and grocery distribution. It does 
this by bel{ung to reduce waste and Inefficiency, and by stimulating a higher rate 
of productivity. 

Retail and wholesale food and grocery distribution in the United States ts com- 
posed of around 300,000 firms ; small and large, old and new, Individually owned 
and publicly owned, none of which is so powerful as to dominate a market, or able 
to exclude eompetitors. The intense competitive nature of retail and wholesale 
food and grocery distribution is the most reliable assurance that savings in cost 
made possible by backhanllng will pass through the distribution syst^n to the 
maximum advantage of consumes. 

CONCLUSION 

S. 1699 merits favorable action by the Committee. Flret, because ft will reduce 
waste of fuel and help to ease the pressure on rising food and grocery prices. At 
a time when inflation Is a national concern, it is appropriate Congress respond 
to government regulations wliich stifle better utilization of capital and labor. 
More effective nse of trucks through backhaullng will benefit consumers. Vigorous 
competition among food and grocery wholesalers and retailers provides assurance 
that the legislation will benefit the public. 

Second, S. 1699 poses no threat to either small buyers, or to retailers purchas- 
ing through wholesalers. Business Size, and method Of purchasing are not 
material factors in classifying tlie benellriariea of this legislation. The advan- 
tages of backhaullng are not limited to a few buyers or to any class of buyers. 
The bill is permissive, not mandatory, for both seller and buyer. If backhaullng 
is not rewarding, either party may decline to participate. 

Third, S. 1699 will not weaken the Robin son-Patman Act, nor will it allow 
barmful price discriminations. The bill Is carefully drafted to preserve essen- 
tial provisions of the lavr against discriminatory price practices. 

Fourth, the measure Is needed to clarify the law so sellers and buyers will 
have freedom to participate In hackhauling if It is their desire to do so. The 
purpose of S. 1699 Is to remove legal uncertainty over the right of a mannfac- 
turer, selling under a uniform zone delivered pricing system, to grant to back- 
haul allowance to a buyer, who, either through use of Ws own transportation 
equipment, or that of an authorized carrier, actually performs the backhaul 
function. 

S. 1899 Is needed to remove fears that a seller, by offering a uniform zone 
delivered price and a backhaul allowance reflecting his actual savings In the 
cost of delivery when a purchaser backhauls his own merchandise, may violate 
the Robin son-Pat man Act. 

The Federal Trade Commission has advised that sellers, using a uniform aone 
delivered pricing system, may not sell on an f.o.b. basis unless such price is 
uniform for all buyers. Price uniformity is not required under the Robinsoa- 
Fatman Act, and, economic realities considered, Imposing such an unnecessary 
requirement severely limits the range of backhaoling a buyer may engage in. 
The resnlt Is a serious impediment to backhaullng, which the proposed legisla- 
tion would remove. 

The Chairmax. All right. Mr. Aders, you may proceed. 

STATEMENT OF ROBERT 0. ADERS, PEECTDEHT, POOD MARKETING 
mSTITTJTE; ACCOMPANIED BY JAMES P. EIU, GENERAL COUNSEL 

Mr. Aders. Mr. Chairman, ni try not to repeat what others have 
said. Let me just summarize brieSy uie points t^at I'd like to mak». 
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First, we're not trying to do damage to the antitrust laws. We simply 
want to save the American consumer what we think is about one-third 
of a billion dollars in food costs, and we want to save 100 million gal- 
lons of precious fuel each year. You can help us do that by passing 

We think the FTC is wrong in their interpretation. But there is 
no other way to clarify the law except by congressional action. TTiere 
are no cases pending and none decided on this issue. 

You've beard — and I would repeat^there's no disagreement in the 
food distribution business, whether the companies are large or small, 
wholesale or retail, nearby or far out. All kinds of food distributors 
favor this bill. None has come out against it. 

Every retailer is served by a wholesaler, and every wholesaler can 
take advantage of the backhaul allowance. 

The FTC raises the specter of problems in other industries. If there 
are problems in the other industries, the Robinson-Patman Act is still 
ahve and well. All these allowances have to be cost justified, and they 
have to be nondiscriminatory. So, I think they raised a false spectre. 

I'd like to encourage you to ask any questions of me that you'd like 
and particularly of our lawyers, because this does tend to become a 
lawyer's issue. 

Accompanying me is Mr. James Kill, whom I've worked with for 10 
or 15 years on this problem. And both of us would be happy to try to 
respond to any questions you have. 

The Chairs£an. Let me ask you this : would you be happy if all 
sellers ]ust adopted a pricing system of f .o.b. ? 

Mr. Aders. Yes. 

The Chairman. So, then it would be up to the buyer to get his 
product. 

Mr. AnERS. That would be fine. 

The Chahcman, And the fellow who is the distant buyer is going 
to pay a higher price because of the delivery charges than the close- 
in buyer. 

Mr. AnEBs. The customer at the far point pays more than the close- 
in buyer; is that what you said? 

The Chairuam, Yes. 

Mr, Aders. Yes, that would be true in a eiven case, but it would 
probably, over time and over geographical distances, average out. 

I think what Mr. Peck says 

The Chairman. How could it average out if you've got a customer 
who is 500 miles away from the seller's dock and a customer who's 5 
miles away from the seller's dock? How can that average out unless you 
use a uniform pricing system ? 

Mr. Aders. It would be on a different kind of goods. If you're buying 
vour beans in one city and your com in another, I might have a local 
backhaul where the com is and a far backhaul where the beans are. 

Throuffhout a grocery store, I think, the product mix would tend 
to equalize this out to customers, overall. Except, T do agree with Mr. 
Peck, that a class of consumer in this country that has a disadvantage 
is the person who is on the far end of the distribution system. There's 
no doubt that one further from the distribution point has to pay more 
f reicht. That does cost more money. 

The Chairman. That's why the "products cost more in Alaska. 

Mr. Aders, And in Boston, too. 
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The Chairman. A little more in Alaska than it does in Washington^ 
D-C. Not much, but a little. 

So, you would agree, then — the other gentlemen have stated here- 
that you don't think that this does any violence to Robinson- Patman or 
does not create an exception to Robinson-Patman ? 

Mr. Aders, Absolutely not. It simply clarifies it. And clarifies what 
is we believe, an erroneous FTC opinion. And the catch-22 that we're 
in is that there's no way to appeal an advisory opinion. And there's no- 
way to litigate this question. 

The Chairman. Of course, the FTC at least made their position dear 
here this morning, if it was not clear before. 

Mr. Aders. But that does not make it right. 

The Chaikman. I don't think there's anything in the law that says 
they have to be right. 

At least we know what their position is. 

Mr. Aders. It seems to be pretty clear this morning, Mr. Chairman. 

The Chairman. How is me uniform zone delivered price arrived 
at — do you know, any of you, anyone i 

Mr, AnERS. I thiiik Mr. Peck's testimony probably covers that bet- 
ter than mine. I wish you'd answer, Gferry. 

Mr. Peck. The theory is that there's a price determined for the prod- 
uct, and then the seller determines the average cost to deliver that 
product, either by common carrier tariffs or by use of his own vehicles 
to all customers in his zone. He simply adds this average cost of de- 
livery to the cost of this product, and that becomes the dwivered price. 

The Chauiman. So that if he charges that average price to every- 
body 

Mr. Peck. To all customers. 

The Chairman. So, you do in effect have a form of subsidization 
there. In other words, the close-in buyers then are really subsidizing 
the far-distant buyers under that kind of system. 

Mr. Peck. That's true. 

The Chairman, Inasmuch as this legislation doesn't require the sell- 
ers to grant an allowance, as all of you point out, what do you see as 
the incentive for the sellers to, in fact, grant it? 

Mr. Peck. The best information that we have from the sellers who 
do not currently grant it is that they have been advised by counsel 
that there's at least some question by FTC 

The Chairman. You know, there is in a lot of business such a thing 
as the lawyer's excuse. Do you suppose that's what it is here, in part! 

Mr. Peck. I think that the gentleman representing the FTC said at 
an earlier hearing that the manufacturers are using the FTC opinion 
as a crutch, and that could very well be the case. The fact is that we're 
not getting the backhaul. 

The Chairman, You're talking now about that 56 percent ? 

Mr. Peck. That's right. 

The Chairman, Do you have any estimate as to what percentage 
of that .56 percent would likely go along into the backhaul provision 
if this hill became low ? 

Mr. Peck. I couldn't guess at that. But it is a fact that the larger 
manufacturers, the sellers with the broadest lines, and the more volume 
of products, fend to the delivered price system, so the breakthrouehs 
we have enjoyed over the past 10 or 15 years, perhaps once in 6 months, 
are tremendous advantages. 
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The Chairman. It seems to me that you have a great difficulty in 
coming up with any firm estimate regarding energy savings or cost 
savings if the allowance is at the seller's option, as it is in this bill. 

Mr. Peck. Well, the energy-saving calculation, Senator, is simply 
based on miles traveled by trucks. "VVTiat customer pickup provides is 
that one truck handles the chore that it is currently taking two trucks 
to do. 

The Chairman. Of course, that's theoretical, and as vou know, that's 
disputed, because what might be one man's backhaul is another man's 
fronthaul, you know, according to some. 

So, the question is : Are you going to have this fuel savings on the 
backhaul or the fuel losses on the fronthaul. or vice vcrfia? 

Mr. Peck. That bringa up a very critical point of difference between 
the carrier's view of S. 1699 and the food industry view. 

We, in the food industry, are guilty of probably erroneous use of 
the term "backhaul." What we're talking about is customer pickup. 
We're talking only about hauling merchandise that we own in our own 
trucks, private carriers, and backhaul and fronthaul is our livelihood. 
And fronthaul and backhaul for them are both income-producing 
services. 

And I think a great deal of that problem is exemplified bv the term 
"one person's backhaul is the other person's fronthaul." The fact is 
that we're not talking about the same thing. We will be in competition 
■with the contract carrier at anv time we're bidding for a customer 
pickup and they're bidding for that haul. 

From the standpoint of our economy, we can do it for less money 
and that is an important factor. From the standpoint of the trucking 
industry, it's a very tiny percentage of their business. 

The Chairman. These manufacturers that grant you a backhaul 
allowance today, what is the formula that thev use? Is it the actual 
freight charges or average freight charges, or what ? 

Mr, Pkck. T can't answer it directly, because we're prohibited from 
talking abmit price or terms of sales, as an association, but my under- 
standinp; is that it's rare that the allowance is more than 75 percent, 
generally, of the common carrier rate. 

And that allowance is usuallv sufficient to justify the backhaul for 
the private carrier, the one who owns the merchandise. 

The Ohatkman. So. it's rarely more than 7.5 percent. Then the indi- 
cation would be that maybe it's based on the averaged freight charges 
then. 

Mr. Pkck. No : the 75 percent would be 75 percent of the actual not 
average. It would be 75 percent of the published 

The OiTAiRMAN. What I meant is that they may be using the average 
system in the zone, the zone delivered pricins system, if they're grant- 
ing you an allowance and they're only giving you about 75 p>ercent 
from wbat the common carrier rate is. 

Mr. Peck, It mieht be equivalent to that, but I don't believe that 
calculation is developed that way. because the allowance is not the 
same to all customers. It depends on the distance of the buyer to the 
seller, and if it were average, of course, it would have to be the same 
for all buyers. 

Mr. Aderr. Mr. Chairman, if I may add here, the amount of back- 
haul varies from manufacturer to manufacturer. Some feel comfort- 
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able in the averajr^ freight, and they use that as the backhaul allow- 
ance. Some give less than that. And there are some who give more than 
the average freight and base their rates upon cost savings. 

But, as Mr. Peck points out, they don't usually give the entire 
amount of the cost savings. That latter group of companies, I think, 
would tend to agree with us as to what the law is, and would disagree 
with the Federal Trade Commission. 

The Chairman. Well, how would you allow — how would you com- 
pute the allowance — let's say the buyer's truck is going to ptop off at 
gseveral sellers' warehouses on its backhaul trip ; how would the al- 
lowance be computed in a situation like that 1 

Mr. Peck. I think that would be an illegal practice. It would l>e 
possible to make a computation of the portion of that backhaul for 
each stop and allocate the cost, because tariffs are published. There's 
nothing secret about the standard tariff for a certain distance and 
certain number of tons hauled. But I think it would be prohibitively 
uneconomical for any buyer to make these kind of stops if you can t 
fill a truck and drive it to another depot and unload it. That's true 
even from a wholesaler to a retailer. You most frequently can't justify 
the trip. The cost of making the stop is so far greater than the cost of 
driving the truck that it removes all of the economy of the trip. 

Mr. Aders. Mr. Chairman, the hypothetical question that you posed, 
in my 20 years' experience in the grocery business isn't the way we 
(do things. They normally make a delivery to a store. They either come 
back or they make one stop for backhaul and then return. 

We are picking up with expensive equipment and verv highly paid 
drivers, and as Mr. Peck indicates, one stop on a backhaul is alwut 
all you can handle. 

Mr. Peck. The one-stop service provided to the retail store has been 
one of the reasons that wholesalers have helped the independent 
grocer grow in the face of competition from the chain. The cost of 
very small deliveries is much higher than the cost of one large delivery, 
so our function is to combine all items in one truckload, make one stop, 
unload one time, let the store have their personnel assembled only once 
to make that receipt. So, it makes economies all through the chain. 

But, now there are instances, but they're primarily in the small 
restaurants, school food service, fraternity house kind of deliveries 
where we deliver very small quantities, and consequently the price is 
much higher. It's two to three times the cost to malce those deliveries. 

The Chairman. What you're really saying is that this would only 
benefit the large buyer. He's the only person who would be advantaged 
by this. 

Mr. Peck. By S. 1699? 

The Chairman. Yes. 

Mr. Peck. No; I wouldn't say that at all, because for a wholesaler, 
even the smallest wholesaler, a truckload— novy. we're talking alwiit 
one truckload, but not one truckload of one item — there are very, 
-very few manufacturers that do not have a line of items that is fairly 
complete, so that one truck can back up to the seller's dock one time 
and load it either with one item or with a combination of items for 
even the smallest wholesaler. 

So. we see no disadvantage. In fact, we did a poll of some of our 
«mall members, the average of them is about $5 million a year, which 
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compares to tlie billions of dollars per year sales for some of the large 
chains. We talked to our small wholesalers who were in urban areas in 
competition with the large chains and to our small wholesalers in rural 
areas, very remote. 

Of all the people we talked to, only one is not currently utilizing 
backliaul, and he was a remote wholesaler who serviced very smaU 
stores in a country area. Those in an urban location in direct competi- 
tion with the large chains were the ones most eager for the passage 
of 1699. e F 6 

The Chairman. Would this legislation result in numerous prices 
being offered at the sellers' factory? 

Mr. Peck. Different prices for the same item ! 

The Chaikman. Yes. 

Mr. Peck. I can't see how that could develop. I don't really believe 
that would happen. 

The Chairman. You said earlier you agreed that they could offer 
■different pricing now based on quantities, for example. 

Mr, Peck. Based on quantities, yes. The cost of loading a pallet-load 
«ne time with 40 cases on it, is far less than loading those 40 cases one 
at a time by hand. So, there are price differences. 

The Chairman. Would it result in a different price because of the 
•distance from the seller's dock as well ? 

Mr. Peck, Our feeling is that the price for goods, the price that 
buyers pay, large and small, whether they're close in or far out, should 
be exactly the same, with whatever Robinson-Patman differences are 
permitted. But it should be the same for all buyers. 

The price for delivery should be thought of at least distinctly from 
the price of goods, and the price of delivery has historically been re- 
lated to the distance traveled. And it's quite easy— I think it's already 
been said here — to justify an actual payment of more dollars to the 
more distant buyer because the more distant buyer incurs greater cost, 
and the more distant buyer has less opportunity, so there's an equi- 
librium developed there. 

The Chairman. But if the backhaul is to be based on the actual costs, 
then you're going to have a different price to every buyer. 

Mr. Peck, A different price for delivery, we'd like to think, yes ; 
but a different price for goods, no. 

The Chairman. Is the confusion regarding the Commission's ad- 
visor? opinion over whether backhaul allowances are legal, or simply 
over how they can be computed ? 

Mr. Peck. I don't think there's a question of legality. I think the only 
confusion is this distinction between the price of goods and the price 
of delivery. When you talk about the price of goods, only as you do in 
an f .o.b. sale, you talk about equity at the seller's dock. 

When you talk about a delivered price, which is a combination of 
the price of goods and the price of delivery, you talk about equity at 
the buyer's dock, and the FTC contention that under the delivered 
price system, when you introduce a customer pickup, you must measure 
it back at the seller's dock. That says they are essentially considering 
that the price system has changed back to f.o.b., whatever name you 
might want to put on it. 

And we're very ccanfortable with that, so long as when you do that, 
you also move the point of equity measurement back to die seller's dodc 
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The confusion is that if you are measuring price equity at the seller's 
dock and you're still talking about the delivered price equity at the 
buyer's dock, there's no way to resolve it. 

The Chairman. Are we simply creating more confusion, then i Tesi 

Mr, BiRON. Senator, I'd like to comment just to say this : That the 
need'for S. 1699 is more apparent today, in our view, than ever before. 
Having heard the Chairman of the FTC testify and the head of the 
Bureau of Competition testify, Mr. Dougherty, they made it very 
clear this morning, I think, that the Commission's position is that a 
backhaul allowance given or offered by a seller selling under a uniform 
zone delivery pricing system has to be uniform, in tneir view. 

Now as a student of the law, I disagree with that but I would not 
disagree with the evident position that the Commission's view is very 
clear now,, clearer than it's ever been, that a nonuniform backhaul 
allowance by a zone delivered price seller may be illegal. And the 
Chairman has made it clear that this is a position held by his col- 
leagues on the Commission. 

So I'd say to you, that the need for this legislation has never been 
more apparent than it is today. 

The Chairman. Well, it's never been more apparent, if you want to 
do something different than what they say the law is, 

Mr. Bison. Exactly. 

The Chairman. But it would seem to me that they were clear. 
If you've got a uniform zone pricing system, then you can be granted 
a backhaul allowance, based on an average price, the average cost to 
the buyer. And if you want to use that, you ve got no problem. 

On the other hand, if you use an f.o.b. pricing syst«m, you can be 
granted a backhaul allowance. It doesn't matter if you've already got 
the backhaul allowance because you're paying what the price is at 
the seller's dock. 

But if there is to be such an allowance, the allowance would be on 
the actual cost because you've got the f.o.b. price at the dock, plus the 
actual costs for it to be deliverwi wherever it is, whether it's a 800-mile 
market, or whether it's a 3-mile market. 

So in those two situations, you've got no problem, as I see it. It's 
very clear under their decision and it seems to me that the only thing 
that is in dispute here is whether you can have the uniform zone pricing 
system and get the actual cost back, or when the uniform zone pricing 
system is based on the averaging or can you do it in the alternative! 

Mr. Bison. I'd like to say it in a different way. Senator. I'd like to 
say the issue here is whether a seller selling under a uniform zone 
delivered pricing system can pass on to a buyer cost savings, savings 
in the cost of delivery to that buyer, whether he can pass on those sav- 
ings to that buyer. Or does he have to charge a uniform price to every 
buyer, regardless of his cost savings to those particular huyers. 

i think that's the issue and I think the act ought not to be distorted. 
The Robinson-Patman Act ought not be distorted, sir, by requiring 
uniform prices so that cost savings cannot be passed on down throuffh 
the system of distribution to the benefit of consumers. 

And I think that's the issue before us today. 

The Chairman. Staff has a question. 

Mr. Ltnch. An example might help to explain. Under the standard 
example, if $10 is the cost of merchandise and $1 is the transoortAtion 
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cost for far customers, and 50 cents is the transportation cost for near 
customers, that Tvould come out to 75 cents as an average transportar 
tion cost for both the near and the far buyer. 

So the cost then to each would be $10.75. Is that correct? 

Mr. Bison. That's correct. 

Mr. Lynch. Under this bill, would f.o.b. price at dock be $9.75 to the 
far customer, $10.75 minus $1 ? 

Mr, Bison. Would you repeat that question ? 

Mr. Lynch. Under this bill, would the f.o.b. price at dock be $9.75 to 
the far customer, $10.75 minus $1 ? 

Mr, Bison. Yes. The f.o.b. price, under the uniform zone delivered 
pricing system, would be the delivered price of the merchandise with 
an allowance which is no more than the cost of the savings of delivery 
to that partnership buyer. 

Mr. Lynch. Then what would be the cost to the close-in buyer? 

Mr. BieoN. Well, it would depend on what the delivery cost is. 

Mr. Lynch, It's 50 cents. 

Mr, Bison. It could not exceed that. Now the system is that the buyer 
has offered those allowances based on a certain percentage of the cost 
savings, 85 percent, 95 percent, 100 percent, 50 percent to all buyers, 
dependinjj on what the cost of delivery was to each buyer. 

Mr. Lynch. Assuming for the moment, though, that he did give the 
full cost, the fidl freight cost, it would be $9.75 for the far customer and 
$10,15 for the near customer. 

Mr. Bison. If you were granted an allowance and that allowance 
was equal to the cost savings, yes. 

Mr, Lynch. So it would result in two different prices. 

Mr. Bison, Yes, two different prices. May I say to the Senator. I 
don't see anything wrong with two different prices. That's the system 
under which we operate. That's the competitive system. 

The law has never, in its histoiy required uniform pricing. The FTC 
has not said that all sellers must sell to all buyers at the same price. 

Mr. Aders. What the FTC has done this morning is to throw out 
cost justification. They have ignored the question of whether it is or it 
is not nondiscriminatory and they have assumed competitive injury. 
They have completely aborted the Robinson-Patman Act. 

Mr. EiLi. Please let me add something to that. Senator. 

I think the major problem with the FTC advisory opinion, which, 
of course, has never been enforced by the FTC, but has created a c^loud 
orer cost-justified backhaul, is that it makes these assumptions. It as- 
sumes that the allowance is not going to be uniformly available. It 
assumes there's going to be a discriminatory employment. It assumes 
there's going to be competitive injury. And it assumes that there's 
going to be an absence of cost justification. 

All those assumptions have created an unrealistic example on the 
basis of which there's been a very substantial impairment of the reali- 
zation of the efficiencies which coiild be achieved. 

I suspect on that basis that the advisory opinion has given you either 
bad advice or no advice. It misconceives the underlying nattire of the 
Jaw which was created by the Robinson-Patman Act. 

The Chairman. Thank yon very much, gentlemen, 

[The statement fallows:] 
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Stateme:(t of Robert O. Adebs, President, Food Mabeetino Institute 

Food Marketing Institute ("FMl"), a non-profit trade association nhoae over 
900 members include both food retailers aad foud wholesalers, appreciates the 
opportunity to suhmit these views endorsing S. 1699. Amouq FMI's members are 
retailers and wholesalers ranging in size from the very suiulltst to the larRest 
and includfd are independent grocers, chains, aad voluutiiry and cooperative- 
nholesalers. Approximately 25 percent of FAll's members operatf only one Ktore 
and 75 percent oiwrate fewer than ten stores. The association conducts programs 
in research, education and public affairs on behalf of its members. 

PMI's support for S. I(J99, which would provide allowances for "cost justified 
backhaul", stems from the opportunity provided by Ibe legislation for all distrib- 
utors to achieve greater efficiency and reduced costs in obtaining products from 
sellers who ordinarily operate on a zone dehvered price basis. In addition, it 
should be by now generally accepted that this l^slation will promote significant 
enei^y conservation and increased efficiency by ellmiuatiiig wasteful empty 
truck movement. The net effect of S. lOUU wlU benefit industry, Its customers, and 
the public at large. 

I. OBJECTIVES OF THE LEOISLATION 

The retail and wholesale food Industry is fully commictted to energy conserva- 
tion and efficiency in the distribution of food products. Many comments and muclk 
testimony have been received by this and otber committees setting forth in great 
detail the energy saving and increased efficiency that can lie expected to follow 
the passage of this legislation. Those benefits can no longer be considered specula- 
tive, and I will here review only briefly the reasons they can be expected. Back- 
haul, as used in S. 1399, refers to the pickup of products by the buyer from a 
supplier's warehouse for redistribution throughout tbe buyer's retail stores or 
tbrougb customers' stores in the case of a wholesaler. For example, a food dis- 
tributor's trucks may start out in the morning from the distributor's warehouse 
with a full load of merchandise to be delivered to Its various retail locations. Re- 
turning to tbe warehouse after the goods are delivered, the food distributor's 
vehicle may pass a supplier's warehouse where it could pick-up a fuli load of 
products scheduled for delivery to the buyer/distributor's warehouse. Unless the 
pick-up opportunity — backhaul — is used by alt buyers in smlliar situations, the 
buyers — the members of our Industry — find themselves In the wasteful practice 
of delivering products to their outlets and then returning empty, or dead- 
heading, back to the warehouse. At the same time, suppliers warehouses that food 
distributors may pass on the way are delivering products to ttie distributors 
warehouses and then deadheading back to their plants. lu other words, you have 
a situation where trucks operated hy both the supplier and the buyer are passing 
each other, pulling empty trailers. 

The magnitude of tbla unnecessary waste of energy resources and inefficiency in 
food distribution was dramatically set forth in a report published in 197.") by 
the Transportation Task Force — Pood Service Advisory Committee, Federal 
Energy Administration. That report estimated that removal of existing backhaul 
barriers would have the potential to reduce fuel consumption, within the food 
Industry alone, b.v 100 million i;altons annually. "Deadheading, according to the 
same report, would be reduced by 500 million miles annually and the overall 
reduction in the cost of food distribution would be approximately one-third of 
a billion dollars. Some may Quibble with those exact numbers, but such (lulbbling 
should not be allowed to obscure the fact that if backhaul iimrtiictivlty in the 
grocery industry alone could be slgnfflcantiy improved, tremendous energy and 
cost savings would be realized. 

S. 1899 will promote such backhaul productivity. The legislation will permit, 
not require, sellers to grant cost-Justified backliani allowances to all tbe sellers 
customers on a non-discrlmtnatory basis. By "cost-iustifled backliaul allowance" I 
mean an allowance no greater than the delivery cost which would otherwise have 
been incurred by the seller in delivering a product to his customer. What this 
legislation means to the food industry is that transportation saving from more 
efficient energy usage can be made available by sellers In terms of reduced prices 
to food wholesalers and food retailers. These savings can benefit all members of 
the retail and wholesale grocery industry, regardless of their size. While some 
companies who perform the backhaul services themselves can reeeivp the pkv- 
Inga directly, others who operate through food wholesalers can receive the heneflts 
as a pass-on from those wholesalers who themselves operate warehouses, nm 
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trucks, and are in a poeitton to perform backhanl eervlces. Thus, tlie eD^rgr 
cost Baviugs win be reflected tbrougbout the chain of distribution. As the food 
retailers costs are lowered, the beneflta will flow throogbout to consumers, be- 
cause the Improvements in product distribution efficiency, in the form of lower 
transportation costs, can, and in the bighlj competltiTe food Industry will, be 
passed on to them. 

n. REED TOR TBE LEOISLATIOK 

S. 1690 is made necessar? because of confusion engendered hy an advisory of 
the Federal Trade Commission issued In 1967, which with several subsequent 
related opinions and statements, Implies that the grant of coat justified back- 
liaul in the context of zone delivered price systems may be illegal. Those opin- 
ions are to the effect that if an allowance Is granted which results in different 
purchasers paying different prices for merchandise at the seller's dock and If 
tlie price differences restilts in Injury to competition then the allowance may be 
unlawful under the Robinson-Patman Act. The Commission's consistently ex- 
pressed position has been that In the contest of a zone delivered price system 
a supplier may not offer cost-Justified (and thus variable through nondiscrimina- 
tory) backhaul allowances but may offer only identical allowances to all buyers. 

The Commission has never adequately addressed the question of whether cost- 
justlfled backhaul allowances would result In Injury to competition — although 
without such Injury there would be no violation of the Robinson- Patman Act— 
nor has It Issued a single complaint or formal rule attempting to prohibit or 
limit coat-justified backhaul allowances. In fact, recent PTC consent decrees, and 
pronouncements of FFO and Justice Department officials are at odds with the 
Commission advisory Interpretations and would support the thrust of S. 1699. 
Nevertheless, the opinions cast a cloud on the legality of cost-justified backhaul 
and many, though not at all, sellers rely on the FTC advisory opinions in refus- 
ing to discuss backhanl allowances with their customers. As a result, cost- 
justified backhaul allowances are not generally available. Clarifying legislation 
such as S. 1699 therefore represents the only effective and sure resolution of 
this matter. 

in. B. 1699 WTLi. iTOT AMEirn the robiksor-patuan act nob emcboach 



S. 1699 will not revise, modify or amend the Robinson-Patman Act. All that S, 
1696 vdll do is clarify that It Is not Illegal to permit cost-justified, nondiscrimina- 
tory backhaul allowances. 

What S. 1699 will do is allow retailing companies the opportunity to negotiate 
for allowance based on tiie competitive desire to operate as efficiently as possitile, 
to obtain transportation savings in those instances in which their suppliers oper- 
ate within a uniform zone delivered price system. Such an opportunity Is similar 
to the relief mandated by the Federal Trade Commission in Its recent decision in 
Boise Cascade Corp, et al. In that decision the Commission ordered southern 
plywood sellers to provide a cost savings-related .pickup <or backhaul allow- 
ance) as an alternative to the delivered price. 

S. 1699 does not constitnte a drastic change from the status quo ; it does not 
abrogate the entire uniform zone deilvered price system. It merely permits the 
supplier the option of granting the allowance where it ia cost-Justified and where 
it Is applied in a nondiscriminatory fashion. In fact, S. 1699 may offer the opti- 
mum latitude for salutary price negotiations between buyer and seller which 
can occur within the framework of a zone delivered pricing system. Unless 
buyers can effect uate cost-justified allowances which, once granted, must be 
made available to all buyers on a nondiscriminatory basis, sellers can continue 
to rely on FTC's advisory opinion to maintain artificial freight rates and Insulate 
their price structures from competitive forces. A legal memorandum prepared by 
FMI's counsel discussing the relationship between 8. 1699 and the Robinson- 
Patman Act is attached to this statement. 

In addition, since this legislation Involves only transportation of a buyer'! 
own products. It does not alter in any way the permissible operational scope of 
any motor carrier, resulated or unregulated. It will not affect the Interstate 
Commerce Act, or regulations of the Interstate Commerce Commission, or the 
fltatua of s common contract carriers. 
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IV. CONCLCSIOR 

In conclusion, passage of S. 1699 will allow suppliers to offer meanlngfol 
bacbbaul prc^rams which In turn will reduce the cost of food dUtrlbuHon and 
resnlt in savings which can be passed on to consumers. S. 1699 will result in 
needed fnel savings. All food retailers regardless o£ size, and thus every customer 
of a food retailer will benefit. It is because of those potential savings in dlsttibn- 
tlon costs and energy that FMI actlvel; supports 8. 1699. 

Meuosandum, June 27, 1977 

be: DIESEL rud, anb oabolin^e conservation act op ibtt 

On June 15, 1977, Senator J. Bennett Johnston, Jr. of Loui^na introduced S. 
1699, entitled, "Diesel Fuel and Gasoline Conservation Act of 1977." This bill 
was co-sponsored b; Senators Bumpers, McClare, and Stone. The purpose of 
S. 1699 is to help facilitate maximum energy conservation in product distribution 
■due to the nation's acute energy shortage and to reduce the cost of that distribu- 
tion. Energy conservation, in the form of reduction of unnecessary diesel fuel 
and gasoline waste, and increased efficiency In distribution of products, which 
can be obtained by removal of Ill-advised regulatory barriers and which maj 
result in cost savings to ultimate consumers, should carry a high priority. 

For the above reasons the Food Marketing Institute,' The National American 
Wholesale Grocers' Association, the Cooperative Food DiBtributors of America, 
and others, are strongly in support of tbls proposed legislation. The operative 
language of S. 1690 contains the following language : 

"It shall not be unlawful for a seller of goods, wares or merchandise pursuant 
to a uniform zone delivered pricing system to grant backhaul allowances to a 
buyer where the backhaul function is actually performed by the buyer or an 
authorized carrier serving tbe buyer, where the allowance is no greater than 
the actual savings In delivery costs to the seller and where the allowances are 
available to all the seller's customers on a non -discriminatory basis." 

Tbe effect of this legislation will be to increase energy conservation by re- 
moving the limits imposed by current regulatory interpretations of the Federal 
Trade Commission to cost-Justified, nondiscriminatory backhaul allowances.' 
Since this legislation involves only transportation of a buyer's own products, 
the legislation would not affect regulations of tbe Interstate Commerce Com- 
mission or the status of common or contract carriers. 

The current regulatory impediments to cost-Justifled backhaul allowances are 
causing an enormous waste of precjous energy and distribution productivity by 
not encouraging economically efficient and fully productive use of motor carrier 
equipment. This bill would allow a seller operating under a uniform zone deliv- 
ered price system * the option of granting cost-justlfled backhaul allowances to 
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price system every purchaser within the geographical lone Is offered the same goods . 
the Identical delivered price regardless of whether the seller's actual cost of delivery 
the aame or different. This Is aehleved by having the seller "averace" his delivery coa 
and applying that average to each buyer's goods within tbe geographical loae. 
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buyers, and would result tn substantial savings of fuel, more efficient flistrrbu- 
tion of producis by permitting buyers to ojierHte with full trtirks, and decreased 
use of the national highway system. lu fact, the Transportation Task Force* 
estimated In 1975 that removal of baclthaul barriers would have the puleutiat 
to reduce fuel consumption, within the food Industry atone, by 100 million gallons 
annually, "Dead heading," or having trucks return empty, would be reduced by 
500 million miles annually, and the overall redtictlon in the cost of food distrllm- 
tion would be approximately ?300 million annually. These cost savings could lie- 
rapidly reflected at the retail level. 

BTfiUUiTORT SAHRTEBS TO BACKHAUL AtLOWAKCES 

This legislation has been necessitated by a series of regulatory interpretations. 
Issued by the Federal Trade Commission,' dealing with interpretations of Sec- 
tion 2(a) of the Bobin son-Pa tman Act.' It Is essential to recognize that this legis- 
lation will not tn any way amend or modify the Robinson -Pat man Act. Instead, 
by clarifying the legality of permitting cost-Justified nondiscriminatory- backhanf 
allowances. It will serve to create tremendous new opportunities for eliminating 
empty truck movements and. In turn, conserve yltal dlesel and gasoline fuel re- 
sources. This clarification can be Obtained by removing the regulatory impedi- 
ments to backhaul caused by erroneous or at least ciuestlonable interpretations of 
the Robinson -Pa tman Act bv the Federal Trade rommisslnn 

Section 2(a) of the Clavton \ct as amended bv the Robinson- Pa tman Act, 
provides. 

"It shall be unlawful for anv person engaged In commerce in the course of' 
such commerce, either directlv or Indirectly to discriminate in price l>etween 
different purchasers of commodities of like grade and qualitv where either or 
any of the purchasers involved tn such discrimination are in commerce. . . . and" 
where the effert of such discrimination may be substantially to lessen competition 
or tend to create a monopoly m any line of commerce, or to Injure, destroy, or- 
prevent competition with any person who either grants or knnwinfcly receives 
the benefit of snch discrimination, or with customers of either of them. (15 U.S.C. 
13(al) 

Section 2(a) further provides, 

"That nofhing herein contained shall prevent differentialu ichich make onlu 
rfiie aHowance fnr differences in the colt of manufacture, sale or deliver]/ . . ." 
(emphasis added, id.) 

Thus, for a violation to occur there must be an affirmative finding concerning 
each of the following elements : 

(a) The person' involved must be engaged in commerce: ' 
(6) There must be either a direct or indirect discrimination In price- 
between different purchasers : 

(c) The commodities involved must be of like grade and nuality; and' 

(d) The probable effect of such discrimination may be substantially to 
lessen competition or trend to create a monopoly. 

. In addition. Section 2(a) contains a defense of utmost Importance in th»- 
backtiaul context. This defense provides. In part, that nothing contained in the 
Act shall prevent differentials which make only due allowance for differences In 
the cost of delivery. Thus, since this legislation allows only cost-jnstlfled anit 
nondiscriminatory backhaul allowances. It falls clearly within the scope or 
allowing differentials which make allowances for differences In the cost of 
deliver.y. Furthermore, this legislation provides that the backhaul allowance 
must be made available to all the seller's customers on a nondi.scrl minatory 

The Federal Trade CommiRsion in Its advisory opinions and clsrlf.ving state- 
ments regarding backhaul allowances has never addressed the issue as to whether- 
the elements of unavailability or competitive injury would be present In a back- 

' Trantfoortatlon Task Force — Food Service Advisory Conunittce. Federal Enerer Ad- 
mlQlstratlon (1B75). 

■ AdvlHiry Onlnlon No, 147. IshuhI October 24. IMT. 72 FTC 1 
Onlnlon Xn. 1B4. Ismiwi Fphciiary 24. lllflS. 73 FTC 1.W9 (IBflRl : Ad\,„„,, „.„.,„,„ .» l„ 
IflRiicd March B. l»8fi. 73 FTC 1-112 (IBflS) : clarifvlne oolnlon annniiniva DfcombPP 2 
VJ^.S'^PJ^'^^^ ^'3- """• 120-*"": clarlfvlne oninloD unnoiinced Murch 2B. I!i7.i. 
CCH TTBdc Bft. Rpn. * 20,S5n : anil FTC news release dated October S. 11)7B to llie Director 
of flieOonncIl nn Wage and Price Stability. 

• in Ti.s,c. is(«i. ' 

nrt''"B«nH".'«n'n"""°" '" •''■''"'^ '" "■* Clayton Act. IS U.S.C. 12. Includpa corpora t Ion » 
refers lo Inleratate commerre, 15 U.S.C. IS. 
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haul flllowanoe situation. Several court decisions have, however, Indicated that a 
price difference is not dl scrim! natory If the lower price is available to all cus- 
tomers similarly aitunted. Thus, in Mueller Co. v. Federal Trade Commixiiim.* 
tbp Court ufJield the Commission's prior determination of a violation of Section 
2(a) stating: 

"Because we think the Oomraissloii's flnding is based upon anbstantial evidence, 
it follows that It was warranted in concluding that 8 2(a) was violated by 
price discrimination in that the "functional discount' was not available to all 
other Jobbers or customers of petitioner as required by B2(d). 323 P. 2d 46." 

In Federal Tra&e CommUsirm v. BorAen Company." the Supreme Court tacitly 
dealt with the availability and discrimination issue in a case involving an issue 
of "like grade or qnality" of milk. In that case the court stated, 

"The Commission will determine, 8ul)]ect to Judicial review, whether the 
differential under attack Is discriminatory within the meaning of the Act, 
whether competition may l)e injured, and whether the differential is cost- 
Justified or is offenslbie as a good-faith effort to meet the price of a competitor." 
383 U.S. 648. 

Thns, the Court points out that a "differential" cannot be "discriminatory" 
where it Is available to all customers. 

Other oases hare also established that en allowance must be made available 
-to competing customers." In a backhaul context, while a large food retailer may 
have his own private tnick fleet for tMckhaul purposes a smaller retailer may 
utilize a food wholesaler that would obtain the cost-.tustifiert backhaul allow- 
ances and pass it on to that retailer. The Federal Trade Commission's advisory 
opinions have simply assumed that all the elements of a Section 2{a) violation 
were present." 

Moreover, the CommisHlon has never Issued an opinion In a litigated case 
Involving backhanl nllowanees or even filed a complaint asserting a violation of 
Section 2(a) based on their havlntc been granted. Thus, the Commission merely 
throueb its Interpretations of the Robinson-Patman Act in its Advisory Opinions 
and clarlfyinff statements has created a situation where manufacturers have 
been advised that the granting of backhaul allowances may violate Section 2(a). 
Nevertheless, this admonition has been sufficient to induce a number of sellers, 
parttcnlarly in the grocery industry, to refuse to discuss backhaul allowances 
"With their customers. 

The lesallty of granting cost-Justlfled backhaul allowances was first questioned 
by the Federal Trade Commission in 1967. In Advisory Opinion No. 147." the 
FedTal Trade Commission advised a manufacturer of food products that it 
would probably be Illegal to grant so-called "backhaul" allowances to customers 
who pick up their own purchases at the manufacturer's warehouse. This advisory 
-opinion dealt with a manufacturer who sold products on a uniform zone delivered 
price basis, and who desired to initiate a program whereby customers could pick 
up products at the manufacturer's warehouse and be paid an allowance eriual to 
the amount the manufacturer would otherwise pay a common carrier to deliver 
to the customer. The rommlaslon concluded that implementation of this proposal 
would proliahly violate the law. The Commission's reasoning was that in a 
delivered price system, the freight factor included within the price was not the 
-aetual freight to any given point, but an average of the freisht to all customers 
within the delivered price sone. Thus, according to the Commission, an allowance 
from the zone price equal to the amount of actual freight would be inherently 
-discriminatory. 

In Advisory Opinion No. 104." tbe Commission set forth a hypothetical altuation 
in which it advised a West Coast mnnnfacturer of irdnfltrlal parts that it would 
-not be illegal to use either a conventional uniform delivered pricing system based 



• S23 F. 2i U (7th dr. Ifl63), cert. den.. 377 n.R. 923 (1984). 

"^B3 r.H. 837 (ISflfl). 

" fi(w. Vlpnito Mnctironl OomnatHi. CCH Trade Ret Rep. I I« •> 

T. 2cl 2S5 (3rd Hr. tneni : Trl-Vitllev Pnrldno ' ■— ' 

FTr V, Morion Silt Co . 334 D.B. 37 (IMR). 

"Rpp AdviBor.T Onlnlon No. 147. 72 FTC 1050 (iflflT). The element relatine ti 
MfKDtlBl IPHHPntne of roTTUHTIHon In not o'^rpxsiirllr present In mnnv hfirkhun] tilt 
The conr(» hsve clearlv held that In SeeHon 2(al caaea. even whire nrlfM- ill»ertr 
ocpnrB hptn-PPn oomi>PtLni; nnrrhn"ers. If mnst Mive the nrohsWe effect of io1iiHn» , 

tlon. See flani'ara Pathlon Ca. v. ifnnrofi " ' 

Vartan Salt Co.. 334 U.S. (IMS). Wher_. _. . _.._ 

biiyeni' jtpOim>lpBl BrpBB of operation flo not overlap, then there woiilrt he no llhniihnorl 
of le»>ienina of eemDerltlon. iilnw there le no pomnetltton. In sltnBtlonB where the near 
"bnyer and the far bnyer have niimerooB ontletB aervlreil hv their reBiiectlvF warphnnseB 
•nd ■ few nntletR orerlflp. niRln there would be no snbstantta! leiaenlnE of competltloii. bnt 
«t moat a dt mfnlml* Imnact. 

■T2PrCIIHS0 (1967). 



,vGoosle 



OQ average cost factors or a uniform dfllvered pricing Bystem wbich will be 
effected by granting Bo-called frelgbt allowaaces to be deducted from the manu- 
facturer's r.o.b. factory price. 

However, tbe Commission cautioned, 

". . . that since tbls opinion deals in a projected manner with hypothetical 
figures chosen for illuatrative purposes, the computations later to be made based 
upon actual cost factors must in practice achieve the result claimed in that 
each buper vyill paj/ exactly the same net price including the freight. Any other 
result, the Commisiion stated, icould be outside the scope of this opinion." 
{Id., Emphasis added) 

In Advisory Opinion, No. 198," the Commission rejected the request of a seller 
that operated with a uniform delivered price system to grant a proposed 5 per- 
cent discount to all customers buying in trucitioad quantities.'* The Commission. 
lu rejecting the request, noted that the alleged cost saying depended upon 
averaging the savings In freight rates and that the freight rates to nearby 
customers was considerably less than 5 percent. 

The Commission's Advisory Opinion Noa. 147, 184 and 198 met with widespread 
criticism. Part of the reason for tbe criticism was tliat none of these Advisory 
Opinions discussed or explained the underlying conclusion that a cost-Justifica- 
tion defense," as provided for in the Hobinson-Patman Act, would be unavailable. 
Following the three initial Advisory Opinions, the Commission has subsequently 
issued two "clarifying opinions" and an ITTC news release" relative to the Issue. 
The first clarifying opinion released December 28, 1973 was tbe result of rep- 
resentations made by certain parties including the Cost of Living Council and 
the National Commission on Productivity. In that clarifying opinion the Com- 
mi8.sion asserted that questions regarding violations of Section 2(a) of the 
Robtnson-Patman Act would probably not arise if sellers using val'd uniform 
Eone delivered prices, offer to all customers, on a non-discriminatory basis, the 
option of purchasing "at a true f.O.b. shipping point price." 

The Commission's second clarifying opinion regarding backhaul allowanres 
was announced on March 28, 1975 to Mark Sllbergeld, an attorney for Con- 
sumers Union. In this second clarification the Commission noted that, "some .con- 
fusion has arisen as a result of the term true f.o.b. shipping point price.'' The 
Commission concluded that no question of unlawful discrimination would arise 
so long as the f.o.b. price Is (1) uniform and (2) available to all customers on a 
nondiscriminatory basis. In addition, the Commission noted that there Is no 
legal requirement that the alternative f.o.b. price be of any particular amount or 
computed in any particular way. 

The Commission's most recent statement r^arding haekliaul allowances Is con- 
tained in an FTC news release dated October 24, 1975. This release is a copy of a 
letter dated October 8, 1»75 to Albert Rees, Director of the Council on Wage and 
Price Stability who had asked for a clariflcatfon of the Federal Trade Commis- 
sion's iDterpretatlons on backhaul allowances." The Commission's letter stated 
that. 

"7-1 FTC ISOO flflflSI. 
1=73 FTC 1S12 (laas). 

or^er prohlbltlnir price dlnfrlmlnKtlon ander Sectic 

"Tie proposed lejrfBlatlon will provlflf Rn opMoi. ._ .. 

the opportunity to pick up his iroodB Ht the roimufBcturer'B ahlpninf: point and rpoeivp 
■B an Blloirance Bn amount no greater than the actual BaTlnpK to the manufacturer In hU 
Bblpplng costB. In other words, If the manufacturer woiiM have to expand 15 cents per 
nalt to ship the (-oofls to the hover then the buyer would be allowed a 15 centB allowHnce 
to bachhaul the sooda to tbe buyer's warehonae. TbiB hackhaul nllowanee would be cnst- 
jDBtlOed alDCe It la an amount no greater thao the service which the manufacturer Ix now 
either directly pertormlng hlmeelf, oc Indirectly performing by paying tbat amount to 
another carrier. 

"ClBrlfylnc Opinion antinunced Deeemlwr 26. 197S. CCH Trade Rpr. Kep, 1 20.4!"( : 
Clerlfyliiit Opinion announced March 2H. 197r>. CCH Trade Rej;, Rep. 120,850; and FTC 
news release dated October 24, 1675, pertaining to the CommlBBlon's letter dated October 8, 

■-- " " ~ Wace and Price Stability. 

e FTC's Interpretations of the backhaul allowance 
len'B to backhfliil by Alliert Bfcs, Director of the 
s also supported bj- the Federal Energy Admlnlslra- 
. ..,_.. , Prank O. Zarb, Administrator of the FEA asked 
.... relation of the legality of actual cost-JuBtlfled backhaul opera- 
tions. The FEA stated that It felt that, "his aclon would moke a meaningful — .-.v..^ — 
to reducing fuel consumption In the freight transportatic- —-'--■■ -^- "■" 
that, -'. . . the potential for fuel conserratlon which could r 

to permit private truck backhaullng on an eipanded basis ai ,_ 

a statement that Rectlon 24bJ of the Robin son -Pa Iman Act permits actual cost backhaul 
Rith this recommeDdatloQ and requeitB that yon give poblltve 
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"If different backliaul customers purchase Identical goodB in identical quantl' 
ties and according to exactly the same method of sale and delivery (i.e. by plck- 
np la their own trucks at the seller's shipping point) then, as tlie Commission see 
[«jc] it, no cogt differences to the seller, as contemplated under the cost justifica- 
tion provision of Section 8 {») of the Roliinson-Patmaa Act, obtain. In particular. 
In such transactions, because no transportation of goods by the seller to affect 
delivery occurs, do delivery cost differentials arise such as would Justify differ- 
ences with respect to the f.o.b. price. Accordingly, f.o.b. price differences, in these 
circumstances, would not be cost-justifled under Section 2(a) of the Roblnson- 
Patman Act In the Commission's view." (Emphasis added) 

Thus, the Commission's position as of October 1976 remains that backhaul 
Bllowasces wltlch would be equal to the actual freight cost of delivery to various 
customer's receiving points may violate Section 2(a) of the Robinson-Fatman 
Act." The only alternative for customers under the current FTC position is to 
pick up goods at the seller's warehouse, where the seller offers to all customers. 
the option of purchasing f.o.b. the seller's shipping point. The f.o.b. price must 
be identical to all customers. Thus, the Commission aiipeara to regard as dis- 
criminatory any price difference given to a purchaser of the same quality and 
quantity of product, in the form of an allowance if the allowance were equal to 
what the seller would actually save if he Instead shipped the merchandise by 
his own fleet or by common carrier. 

The Commission's advisory opinions and clarifying statements dealing with 
backhaul situations have been in conflict with a number of Federal Trade Com- 
mission consent orders and a recent Federal Trade Commission initial decision." 
In 1B74 the Commission accepted two consent orders which provided that the- 
respondents for a period of 10 years must give their customers the option of re- 
ceiving a quotation and purchasing at f.o.b. prices. F.o.b. prices were defined BO' 
that they would not be set at artificial levels for the purposes of affecting pur- 
chases at the mill or distribution point. Thus, these consent orders allow cus- 
tomers the option of picking up at the seller's distribution point at a price that 
reflects actual transportation costs. 

In Ideal Basic Industries, Inc.," the Commission accepted a consent order 
which in'ovtded that the respondent would for a period of ten years allow the cus- 
tomer the option of obtaining a point of origin price, where the seller also offers a 
delivered price. The term "point of origin price" was deflned as being no greater 
than the delivered price offered the customer less the actual transportation costs 
which wonld be Incurred by the seller if the sale were made on a delivered basis. 
Thus, the Commission accepted, an order In Meal which allows the customer the 
option of picking up at the seller's distribution point at the delivered price less 
the actual cost of transportation. 

In a November 1DT6 Initial decision the administrative law Judge in a litigated 
case. Boise Cascade Corp.," involving the softwood plywood industry, entered as 
ft part of a proposed Order, tbe following proposed relief : 

"It Is further ordered, that when a delivered price is offered by a respondent to 
a customer for the purchase of softwood plywood in qnantitles of at least a truck- 
load, that respondent shall also aUoto such customer the option of obtaining a 
point of origin price and of arranging or furnishing transportation from the mill 
from which shipment would have been made had the delivered price been ac- 
cepted."" (emphasis added) 

The Order deflned the term "point of origin price" as follows; 

" — a prfee set by respondeat for a purchase by a customer at a mill or distribu- 
titm point from which a delivered price Is quoted to the customer, Tbe "point of 
orlfftn price" shall Be no greater than the delivered price offered to the customer 
lets the actual transportation costs KfUoh vjould have been incurred by the seller 
if the sale were made on a delivered price basis." (emphasis added) 



"CballenjcM to payments of freight allowRncei bare b«en bronEht hv nrlvnte partlr* 
nnd»r action 2ia) nnd 2*p1 o( the Hohlnflon-PatmiiTi Art. Howptm. the roiirffl In both 
JmeHMA Can Co. r. BuittltHllt Oanntnp Co.. IBl F. 2d HR (Rth Clr. Iflni) : and CH'-ntta 
Spring Produeii Co. v, U.S. Bleel Corp.. 254 F. Supp. (1988) hate held that frelEht allotr- 
■Dces and rebMes are not HPtlonablc under BfcHoDg 2(dl nnd 2(ri of the RnMnnon-Patman 
Aet and tbat lucb pra<^c«B are actionable. If at all. onlv as "nrlw dlgrrlmlnatlon" nndpr 
Reetlon 2f»). with fhi> cDst-Jnfitiflcatlnn defence ayndshle. I.lkewlne, the Federal Trade 
Commlnlan hna nrevloiialv hfld that frpteht rphnten (tld not fnll within Rertlon 2(d) and 
3(e), Pee, Nfm Enn/and rnntftl^nfrv Ca.. 18 FT*" 1041, lOni-inRI f]fl4ni, 

n mtemaHonal Paper Co. (FTC Docket No, C-3H18, Jul* J, 1BT4. M FTC (1974) ; 
Vaneouvar Flmeood Co. (FTC Docket No, C-25in. July 1, IBT4. S4 FTC 7T (1974) : 
Jdtal Basic IndMtlHei, Inc.. FTC Docket No. 9039 (December 1976) : Boits Coteads 
0»r»..e(oI., PTC Docket No, 8BH8 (19781. 

» FTC Docket No. B0S9 (Decemberle7e). 

"FTC Docket No. BBSS. 

" Proposed Order, 1 8. 
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Thus, in Docket No. 8958 the administrative law judge has entered a proposed 
(irder which also provides tliat when a delivered price ia offered by the seller 
to a cuatomer, then the respondent shall also allow such customer the option 
*f obtaining a point nl" oricin price. The point of origin price will be no greater 
than the delivered price lees actual transportation costs which would have been 
Incurred by the seller if the sale were made on a delivered price basis. In other 
■words, the Order has provided for a cost-jus titled delivery allowance at the 
customer's option based upon the actual transportation costs which would have 
been incurred by the seller. 

The relief provided in the two 1874 consent orders, Ideal, and Boite Catoaie, 
allow baclthaui allowances eqnal to the actual transportation costs which would 
"have been incurred by the seller. These decisions are in obvious conflict with 
the Commission's advisory opinions, but are similar to the interpretations which 
the Diesel Fuel and Gasoline Conservation Act of li>T7 wonld provide on an 
across the board basis to all buyers pnrchasing under a delivered zone price 
system. 

The Commission's advisory interpretations dealinR with non-discrimlnatorr 
backhaul allowances have also been criticized recently by the United States 
"Department of Jnstice in its 197« Report on the Rotiinsoa-Patman Act, That 
report discusses the Inefficient and costly distribution patterns that, according 
"to the Department, the Act encourages. The report points out ; 

"Inefficiency in distribntlon also results from the Act's restraints on 'backhaul 
allowances' in the food and other industries." " 

The report went on to state that, 

"The available evidence indicates that the threat of Robin son-Pa tman viola- 
tions plays a not InsieniScant part In the decision of manufacturers to refrain 
Irom offering backhaul allowances and In the lessening of the potential savings 
from such programa" 

Tale Brozpii. » nrnfpssnr at the Fniverslty of Chlcaco, In a foreword to an 
analysis of the Roblnson-Patman Act," discusses a number of "absurdities" re- 
■Hultinjf from the apnlicatfon of the Robinsim-Patmnn Act by the Federal Trade 
Commission. His prime example of a barrier to efficiency created bv a federal 
aeency to efficient use of energy In distribution of products, is the FTC's interpre- 
tations regarding backhaul allowances. According to Professor Broeen, the Com- 
mission's actions, 

". . . made it uneconomic for buyers to fill their trucks on otherwise empty baclc- 
hauls with the ?oods to be delivered tn them by suppliers' trucks." 

"As a consequence, suppliers unneeessarlly bnmed mllllonB of gallons of 
Basoline and diesel fuel delivering goods that eonld have been hauled by buyers' 
-tnichs passing suppliers' warehouses empty on the way back from deliveries." " 

Professor Brozen concludes that 

"Nevertheless, larce wastes remain becaufe backhaul allnwanees cannot be 
proportioned to the delivery costs saved by suppliers when cnstomers pick np 
-their own goods." " 

"A proportional hackhaul allowance would do no more, at mont, than main- 
tain the current dtscrlmlnallon inherent in uniform delivered prices. It would 
Tiave the advantage, however, of eliminating some of the wastes inherent in a 
uniform delivered price system." " 

Earlier this year, in a Clinton, Massachusetts press conference. President 
Carter responded to a question by saying; 

"In the enerey considerations. It's obviously a gross waste to have trucks 
required to haul a load a long distance and then, because of unnecessary con- 
straints by the Government bureaucracy, have to come all the way back home 
-empty. I think that we need to do away with that particular requirement, at 

Thus, the President recognizes an important adverse effect of snme present 
■federal ndes, regulations, and interpretations which have Impeded full nse of 
"backhauls. 



X TTnltcd F<tnteB Dfpartnipnt ef Justice Report on the Ttnblnson-PatmBn Aet. p. 88. 

"Tlie RnhlnBon-FBtnifin Act, Federal ReKuIatlon of Price Differences, br Rlcbard A. 
PfiBnpr (IS7B1. 

» M, at forewnrfl. p. III. 
"Id. Bt foreword, p. Iv. 

"Id. at foreword, p. v. 
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Id snmmar;, tbe Commlssioa's Inlerpretations regarding cost-jo stifled back' 
baul allowances is effect, deprives buyers of the economic incentive to use their 
eQuipment to conserve diesel and gasoline fuel and loasimize efflcieucy. TLe 
"Diesel Fuel and Gasoline Conservation Act of 1977" would remove the impedi- 
ments to backhaul by maMng it clear that so long as a backhaul allowance is 
available to all the seller's customers on a non-discriminatory basis, and ao- 
greater than the actual savings to the seller, then the allowance is permissible. 
Backhaul allowance opportunities would be available to all buyers. Whereas 
larger bnyera may have their own vehicles, other buyers are affiliated with 
wholesalers who have vehicles, either owned or under contract, which transport 
merchandise and perform the backhaul function. Thua. no discriminatios or- 
convetitive injurj' would result from enactment of the proposed legislation. 

This clariflcation will supply the needed incentive to both sellers and buyers 
to make more productive use of their respective delivery systems. Instead of 
having millions of gallons of fuel wasted on millions of miles of empty truck 
movements, more companies will avail themselves of the opportunity to load 
empty trucks at the seller's warehouse and backhaul the merchandise. TheB» 
BubBtantial energy savings and cost benefits can be made available now by 
merely removing the existing r^ulatory Impedimenta created by the Federal' 
Trade Commission's Interpretation concerning backhaul allowances. 

The Chaieman. The next witness is Mr. Donn McMorris, American 
Trucking Associations. 

STATEMENT OF SONN UcMOBRIS, EIBST VICE CHAISUAN, AUEEI- 
CAn TRUCEmO ASSOCIATIONS; ACCOHFANIED BY LANA BATTS, 
ASSISTANT BIBECTOB OF ECONOUICS 

Mr. McMorris. Mr. Chairman and members of the committee, my 
name is Donn D. McMorris and I am first vice chairman of the Ameri- 
can Trucking Associations, Inc., 1616 P Street NW., Washington,- 
D.C. 

ATA is the national trade asociation of the motor carrier indus- 
try, representing all types of motor carriers, with affiliated associa- 
tions in every State and the District of Columbia. 

I have with me today Miss Lana Batts, assistant director of econom- 
ics, American Tmrking Associations. 

My remarks will be quite brief as compared to my written state- 
ment. Before I begin my testimony, I would like to note that two of 
our 13 affiliated national conferences of specialized types of motor 
carriers — namely, the Private Carrier Conference and the Contract 
Carrier Conference— do not agree with the ATA position, and I 
believe have made their positions known to this committee. 

My personal involvement in tlie trucking industry spans some 40- 
years. I am chairman of NW Transport Services, Inc., headquar- 
tered in Denver, Colo. NW Transport is a general freight motor 
common carrier operating in the States of Arizona. Colorado, Idaho, 
Nebraska, New Mexico, Oregon, Washington, Utah, and Wyoming. 

We welcome this opportunity to discuss the suggestion that the- 
Robinson -Patman Act be amended to make it clearly legal for the 
sellers of merchandise to buy f.o.b., the sellers' shipping points at 
different prices. 

As this committee undoubtedly has come to realize, trucking, its' 
shippers, and the reflations affecting both are very complex and 
sometimes controversial subjects, not given to simplistic solutions. 
As a major industry of this Nation, the trucking industry, regulated" 
by the Interstate Commerce Commission, is as concerned as the Con- 
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gress is about keeping the cost of tran^ortation to a minimum, 
■while assuring an adequate level of service to all shippers, large and 
small. 

The regulated motor carrier industry is primarily made up of 
small businesses. Of some 16,000 regulated property carriers, almost 
13,000 have annual operating revenues of less tlian $500,000. In fact, 
fewer than 600 camera out of 16,600 gross more than $7 million a 
year — the revenue level determined by the Small Business Adminis- 
tration to be a small business in trucking. The trucking industry is 
small business when compared to the economic corporate giants which 
are becoming- so prevalent in America today, particularly in the food 
industry. 

The regulated motor carriers meet their obligations to serve the 
general public by balancing their operations multidirectionally to 
minimize empty miles and time. I say "multidirectionally" because few 
for-hire operations are made up of two-way directional flows— a front 
haul and backhaul. Freight movements, by nature, are unbalanced at 
any given point in terms of weight, volume, equipment requirements, 
and time. Modification of Eobinson-Patman, as envisioned oy S. 1699, 
would only tend to disrupt this complex network of freight distribu- 
tion performed by regulated motor carriers. 

Modification might solve, to a limited extent, a backhaul problem 
for a small segment of the transportation community, but at the ex- 
pense of transportation service generally, primarily, and particularly, 
that of the common carriers. There is only so much traffic to be moved. 
More freight will not be created by this provision of the bill. If the 
buyer is given the opportunity to haul property from his seller's place 
of business to his own, he would generally do so by taking the move- 
ment away from the regulated carrier providing the transportation 
service for the seller. This means emptying one truck to fill another. 
There would more than likely still be an empty truck movement. The 
regulated carrier's needed balance of multidirectional movements 
would be adversely affected. 

During hearings before the Subcommittee on Antitrust, Consumers 
and Employment of the House Small Business Committee, some pro- 
ponents of the bill argued that only one-sixth of the average annual 
gross revenues (or $300 million) would be lost by all reffulated motor 
carriers by modification of the Rohinson-Patman Act. But such a loss 
would significantly and adversely impact on the financial viability of 
the regulated motor carrier industry. Between 1970-76, class I anii II 
motor carriers had an average annual net income of $453 million, just 
slightly more than the estimated lost gross revenues. While expenses 
would eventually be reduced to make up for the decline in revenue, 
expenses would remain flat in the interim, thus resulting in an almost 
negligible profit margin for the industry. 

As regulated carriers did adi'ust to the selective loss of this traffic, 
the cost would be borne by other shippers (users of carriers) in two 
■ways : either increased rates or decreased service levels. The first alter- 
native would be for carriers to maintain service levels, which could 
only be done by increasing rates. The alternative would be for carriers 
to decrease service levels, which would mean poorer service to small 
businesses, including small shippers and commimities. 

The larger ouestion surrounding any modification of Robinson- 
Patman should be whether or not this nation wants and needs a strong 
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regulated motor carrier system. Proposals which erode the position of 
the common motor carrier system should be considered carefully. 

There has been reference made by others to the common carrier rate 
in tliis hearing today. There are usually several common carrier rates 
on the same product between the same points. I think it is not possible 
for us to identify, as it relates to this hearing, one common earner rate, 
as such. 

The committee should also consider that no valid case can be made 
that any significant amount of fuel will be saved by modification of 
Robinson-Patman. In fact, the Subconmiittee on Energy Conserva- 
tion and Regulation of the Senate Committee on Energy made no 
recommendation concerning this bill. 

You have heard testimony that this bill, if passed, would save 100 
million gallons of fuel. We disagree, as my written testimony shows. 
The rounding to the largest 100 million also renders the figure highly 
suspect. 

I am reminded bv the estimate made by the Environmental Prtrtec- 
tion Agency that elimination of gateway restrictions by the Interstate 
Commerce Commission would reduce fuel consumption by 300 million 
gallons. Subsequent evidence passed on hard data showed that only 
21 million gallons had been saved. Could this be another case of highly 
inflated figures aimed at achieving a policy change in the name of 
energy conservation? 

Our studied conclusion is that the available data simply do not allow 
even a cursory estimation of the minimal fuel savings to be obtained. 
"Wliatever is to be gained by one segment of food industry will hurt 
those regulated carriers which must serve the entire shipping public. 

The proposal for broadened customer backhauls will be utilized by 
only a few industrial giants, especially in the food industry. Most 
firms simply cannot afford to have trucks away from their base and 
primary source of business to devote the extra time and distance needed 
to engage in baekhauling. What appears to be sought is a competitive 
advantage with a stipposed reduction in fuel savings being merely a 
"Trojan horse," 

If. on the other hand, the food industry can demonstrate that a real 
problem exists, the Federal Trade Commission should hold a rule- 
making proceeding whicli would seek to establish the parameters neces- 
sai-v to allow the specific baekhauling sought. 

In conclusion, ATA believes that the present retnilated motor car- 
rier system offers the greatest potential for the minimum amount of 
emnty mileage for all carriers. 

In closing, the regulated motor carrier industry is willing and 
anxious to work with vou and the staff on this committee to address 
legislation which would benefit nil shippei-s and consumers, but de- 
plores efforts which will simpiv gii"* imfair competitive advantages to 
a select f^w in the name of fuel conservation. 

For all of the foregoins: reasons, we respectfully request that sug- 
gestions to amend the Robinpon-Patman Act not be recommended by 
Ihn committee for enactment into law. 

Thank you very much. 

The Chairman. Thank you very much for your fine statement, Mr. 
McMorris. 
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In the food industry, the manufacturers, retailers, wholesalers, and 
co-ops, each one presumably utilizing transportation services in one 
form or another — do you have any information you could give us as 
to the dominant form of trucking for each of those segments? In 
other words, does one segment utilize common carriers, one segment 
something else? Do yon know? 

Mr. McMoRKis. I don't think I could give you that. 

The Chairman. Ms, Batts ? 

Ms. Battb. Sir, I don't know where I could find that kind of an' 
estimate. Certainly, the only base data which is available on who hauls 
what, is within the Census of Transportation, and that merely aggre- 
gates the food industry as a whole and then separates it to common 
and private. And right off the top of my head, I can't tell you how 
that split is. But I don't think we can subdivide the food industrj 
into wholesale and retail. 

The Chairman. What would be the direction of traffic divergence 
in the motor carrier industry if this bill were to become law ? 

Mr. McMoRRis. You would see some additional carriers moving over 
into private carriers versus regulated carriers, in my opinion. 

The Chairman. Is it fair to assume that major food manufacturers, 
for example, General Foods, utilize private trucking in the delivery 
of goods under a zoned delivered pricing system ? 

Mr. McMoRRis, I can't answer that specifically for that particular 
shipper or manufacturer. But in some cases, yes, that is true. People 
who are shippers comparable to General Foods. 

The Chairman. This legislation would affect all industries that use 
the uniform zone delivered price system. What impact would tliis 
broader scope have on trucking? What other industries use zone de- 
livered pricing and also use common carrier tnicbing that would be- 
affected? 

Mr. McMoRRTs, That goes all the way from the manufacture of auto- 
mobiles to steel to building products, I'm not an expert in that field, 
bnt that is my general understanding, that many, many, many — that 
there are very, very many zone delivered prices. 

Ms. Batts. Sir, if I may answer? One of the problems with the bill 
is that we really have no idea of what industries will take advantage 
of the chanee. We tried to determine within industries which ones 
would be affected, and we found it very difficult to get information 
from major trade associations of other indnstries if they do indeed" 
use a zone pricing svstem. There doesn't appear to be data available to 
determine what industries will use it. And I think that's one of the 
areas that should be carefully investigated. We need to know what in- 
dustries will use it. At this point, we don't know, as the FTC indi- 
cated earlier this morning. 

The Chairman. All right. Thank you very much. AVe appreciate 
your being here. 

Mr. McMoRRiB, Thank you. 

[The statement follows :] 



Mr. CTifllrmnn, anfl memheri nf the snhcommltfpe. my nnme la Donn T>. 
JIcMorrfB flnii I am First Vice rhairmflti nf Ameriran Truekfne ARSoclBMon. Inp., 
161S "P" Street, N.W., WaBblngton, D.C. 20036. ATA Is tbe national trade asaocia- 
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■Hon ot the motor carrier Industry, representlnsr all types o( motor carriers, with 
affiliated associations in every state and the District of Coiumbla. 

Before J liegin my testimony I wouid like to note that 2 of our 13 affiliated na- 
tional conferences of specialized types of motor carriage — namely, the Private 
Carrier Conference and the Contract Carrier Conference— do not agree with the 
ATA position and. I believe, have made their positions known to this Committee. 

My personal involvement In the trucking Industry spans some 40 years. I am 
Chairman of NW Transport Service, Inc., headquartered In Denver, Colorado. 
NW Transport is a general freight motor common carrier operating in the States 
of Colorado, Idaho, Nebraska, Utah and Wyoming. 

We welcome this opportunity to discuss the suggestion that the Robinson- 
Patman Act be amended to make it "clearly legal" for sellers of merchandise to 
buy FOB the seller's dipping points at different prices. As this Committee un- 
doubtedly has come to realize, trucking, its shippers, nnd the regulations affect- 
ing both are very complex and sometimes controversial subjects, not given to 
simplistic solutions. As a major industry of this nation, the trucking industry 
regulated by the Interstate Commerce Commission is as concerned as the Con- 
gress is about keeping the cost of transportation to a minimum, while assuring 
an adequate level of service to all shippers — large and small. 

The regulated motor carrier Industry is primarily made up of small businesses. 
Of some 16,600 regulated property carriers, almost 13,000 have annual operating 
revenues of less than $500,000. In fact, fewer than 600 carriers out of 16,600 
groaa more than $7 million dollars a year — the revenue level determined by the 
Small Business Administration to be a small business in trucking. The tmcking 
Industry is small bnalness when compared with the economic corporate giants 
which are becoming so prevalent in America today, particularly in the food 
Industry. 

And yet, this widely diverse Industry has managed to provide the highest level 
of transportation service found anywhere in the world. Moreover, this high 
level of service has been achieved because the regulated carriers have been obli- 
gated to provide services without discrimination or undue preference or preju- 
dice to Individuals, businesses, or localities. Under this system, the shipper has 
benefited greatly. In fact, a recent survey of industrial shippers by the U.S. 
Department of Transportation revealed motor carrier service is ubiquitoua re- 
gardless of the (1) geographical scope of the shipper, (2) annual volume shipped, 
(3) dollar expended on freight movement, and (4) ehipment size.'' And finallr. 
It is important to realize that the regulated motor carrier industry Is a verr 
large segment of the only transportation system in the world still controlled 
and operated in the private sector. 

Regulated motor carriers meet their obligations to serve the general public 
hy balancing their operations multl-directionaliy to minimize empty miles and 
-time. I say "multi-direction ally" because few for-hlre operations are made ap 
of two-way directional flows— a fronthaul and a backhaul. Freight movements, 
by nature, are unbalanced at any given point in terms of weight, volume, equip- 
ment requirements, and time. Modification of Roblnson-Patman, as envisioned by 
S. 1699, would only tend to disrupt this complex network of freight difltrlbution 
performed by regnlated motor carriers. 

Modification might solve, to a very limited extent, a backhaul problem for a 
-Tery small segment of the trauBportatlon commtmtty, but at the expense of trans- 
portation service generally, particularly that of the common carriers. There is 
only so much traffic to be moved. More freight will not be created by this provi- 
sion of the bill. If the buyer is given the opportunity to haul property from his 
seller's place of business to his own, he would generally do so by taking the 
movement away from the regulated carrier providing the transportation service 
for the seller. This means emptying one truck to fill another. There would more 
than likely still be an empty truck movement. The regulated carriers' needed 
balance of multi-directional movements would be adversely affected. 

nurlng hparines iwfore the Subcommittee on Antitrust. Consumers, and Em- 
-ployment of the House Small Business Committee, some proponents of the bill 
argued that only one-slxtb of the average annual Increased gross revenues (or 
MOO million) would be lost by all regulated motor carriers with modification of 
the Robtnson-Patman Act. Average increased revenue for the regulated industry 
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1970-76 was 91,902,533,000. But such a loss would significantly and adversely 
Impact on the financial viability of the regulated motor carrier Industry. Be- 
tween 1970-76, Class I and II motor carriers had an average annual net income 
of $453 million— just slightly more than the eatimHted lost gross revennes. While 
expenses would eventually be reduced to make np for the decline in revenue, 
expenses woald remain flat in the Interim; thus resulting In an almost negligible 
profit margin for the industry. 

As regulated carriers did adjust to the selective loss of this traffic, the cost 
would be home by other shippers (users of carriers) in two ways; eithpr in- 
creased rates or decreased service levels. The first alternative would be for 
carriers to maintain service levels, which could only be done by increasing rates. 
The alternative would be for carriers to decrease service levels, which would 
mean poorer service to small businesses, including small shippers and 
communities. 

The larger question surrounding any modification of Robinsan-Patman should 
be whether or not this nation wants and needs a strong regulated motor carrier 
system. Proposals which erode the position of the common carrier system should 
be considered carefully. 

This Subcommittee should also consider that no valid case can he made that 
any significant amount of fuel will be saved by modification of Robinson-PatmaD. 
In fact the SubcotiimltCee on Energy Conservation and Regulation of the Senate 
Committee on Energy made no recommendation concerning this bill. 

Consider for example, the charge "that 30-40 percent of the trucks used Id the 
food distribution industry are presently hauling nothing but air." This estimate 
was originally made by the National Commission on Productivity in 1973," and 
based on a book by Dr, Gordon Bloom in 1972.* Dr. Bloom's original estimate was 
taken from the Truck Weight Study sponsored by the Federal Highway Adminis- 
tration (FHWA) as reported in Table HT-1 of Highway Statistics, which re- 
ports the percentage of trucks carrying loads. 

Unfortunately, Dr. Bloom is guilty of using a study for a purpose for which 
It was never designed. Truck Weight Studies conducted by FHWA are done on a 
continuing basis and cover all types of trucks — from the smallest pickup utilized 
(or personal use to largest twin trailer combination. It Is merely a truck counting 
and weighing study and not a backhaul study. Nor ia it a commodity study. It 
merely records certain body types as being empty or loaded. And finally, the study 
covers movements conducted only during the daylight hours of summer. 

Recognizing the inherent defects in this study, the Interstate Commerce Com- 
mission in conjunction with the Productivity Commission, the Department of 
Transportation, and the Federal Highway Administration, conducted a much 
more valid study last year to determine the amount of empty truck miles. The 
results of that study showed that only 20.4 percent of all truck miles in 1976 
were empty.* The study concluded that traffic imbalances are the foremost cause 
of empty truck miles. The second cause for emptiness Is the use of specialized 
equipment such as tank trucks and auto carriers. The study also found that only 
three percent of the time could empty trucks, going la opposite directions, be 
matched." 

We have also read that the Federal Energy Administration has estimated 
"conservatively" that 100 million gallons of fuel could be saved with enactment 
of this hill. This just isn't true. The estimate was made by the members of the 
Food Industry Advisory Committee and was never endorsed by PEA. In fact, the 
FEA, In fl letter, dated August 15, 1975, to the Federal Trade Commission.' 
remarked that the figure was '"somewhat overstated." "Somewhat overstated" is 
too mild a word when one reviews the genesis of the estimate. It Is based on no 
hard data. No objective study was undertaken. It is merely based on a series of 
nnsupportable assumptions. For example, the Food Industry Advisory Committee 
assumes that 75 percent of all their inbound truck tonnage originates in areas 
served by distributors' fleet. This means that one must assume that 75 percent of 

Ivlty In the Fai>d Induatrr." a report by the staff of the Kational Commlssioi] 

3d Industry," (Cambrldne : MIT Press, 19721. 
Ute HlRhwnys Dnrliwr 197B." Bhfphu of 
uuitau ,.1. v,.,..~i.^u=, .u^c.otate Commerce CommlsHlon, April IBTT. 
■ i^iriT irom Prank G. Zarb. AdmlnlBtrator. Ffdernl Rnfrrv AdmluIetratiOQ to Lewis 
BDeman, Chairman, Federal Trade ComiaUslon, Ads. 15, 1BT6. 
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the nation's food processing and distribution facilities are located near retail 
store outlets. In our highly suburban environment, this is a highly unJikelj 
assumption.* 

Tb% Federal Energy Administration in a response to a gnestlon posed by its 
own Food Industry Advisory Committee as to why it was not seeking a change 
In fair zone pricing systems, said on October 19, 1976 : "It is felt that energy 
conservation potentials In this area are smaller relative to the areas which would 
produce greater returns as a result of Federal regulatory or policy actions." 

Among the other areas with greater potential fuel savings In the trucking 
industry, the FEA listed the encouragement of intermodal freight Operations, 
and increased truck weights and sizes.' 

Moreover, a recent study by Che Federal Energy Administration entitled, 
"Potential Fuel Conservation Measures by Motor Carriers in the Intercity 
Freight Market," did not address the issue of the type of backhauls under 
consideration In S. 1699.' 

Our studied conclusion is that the available data simply do not allow even a 
cursory estimation of the minimal fuel savings to be obtained. Whatever Is to 
be gained by one segment of food Industry will hurt those regulated carriers 
which must serve the entire shipping public. 

The proposal for broadened customer backhauls, will be utilized by only a 
few industrial "giants," e.specially in the food industry. Most firms simply cannot 
afford to have trucks away from their base and primary source of business to 
devote the extra time and distance needed to engage in backhaullng. What 
appears to he sought Is a competitive advantage, with a supposed reduction 
in fuel usage being merely a Trojan horse. 

If, on the other hand, the food industry can demonstrate that a "real" prob- 
lem exists, the Federal Trade Commission should bold a rulemaking proceeding 
which would seek to establish the parameters necessary to allow the specific 
back hauling sought." 

In conclusion, ATA believes that the present regulated motor carrier system 
offers the greatest potential for the minimum amount of empty mileage for all 
carriers. 

The Interstate Commerce Commission is presently assisting motor carriers In 
maximizing their full hauling capacity, and reducing, to the fuUest extent pos- 
sible and practicable, the amount of empty truck mileage. It has in the last few 
years eliminated unnecessary circuitous gateways, encouraged more direct rout- 
ing for carriers, considered operational feasibility in granting operating author- 
ity, and acted wherever it could to save fuel and reduce energy consumption. Also 
the Commission has authorized the Innovative approaches of motor-for-motor 
substituted service and convenience interlining. With specific regard to empty 
backhauls, it has Increased Its conslderatiou of such problems determining 
whether to grant or deny applications for motor carrier authority. The ICC has 
also undertaken an ongoing study of the empty backhaul situation with a view to 
alleviating the problem where it can. 

In closing, the regulated motor carrier Industry la willing and anxious to work 
wittf you and the staff on this Committee to address legislation which benefits all 
shippers and consumers, but deplores efforts which will merely give unfair com- 
petitJTe advantages to a select few In the name of fuel conservation. For all of 
the foregoing reasons, we respectfully request that sucgestlons to amend the Roh- 
Inson-Patman Act not be recommended by the Committee for enactment into law. 

[ MoomriKo thb 
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Thesa small tmctlng firms provide a highly ubiquitous service regardless of 
(1) geographical scope, (2) annual volume shipped, (3) dollar expended on 
freight movement, and f4) shipment size. 

R^ulated tnicliing companies meet service obligations by balancing multi- 
directional flows to minimize empty miles and time. 

Modification of Robinson- Pa [man would disrupt the complex freight distribu- 
tion network of regulated carriers. 

Modification of Robicaon-Patman empties one trucli to fill another. 

Small shipper and small communities would pay either for the excess capacity 
or experience decreased service levels. 

Modification of Robinson-Pat man would actually alter the nation's commit- 
jnent to a strong common carrier system. 

Piiel will not be saved l>eeause of modification. 

FEA. does not support charges that modification of Robinson-Patman would 
«are sut)Stantial amounts of fuel. 

The Chairman, May I say for all of the witnesses, we may have ad- 
ditional questions to submit to the witnesses for the record. 

Mr, McMoRKi8, We'll be happy to respond. 

The Chairman, Mr. Tom Eothwell, consultant, National Small 
Business Association, 

STATEMENT OP TOM KOTHWELI, COBTSUITAJIT, NATIOBTAI. SMALL 
BTJSIHESS ASSOCIATION; ACCOMPANIED BY HERBERT LIEBEN- 
SON, VICE PRESIDENT, GOVERNMENT APTAIRS 

Mr. RoTHWELL. Good morning, Mr. Chairman. My name is Thomas 
Hothwell, I'm an antitrust consultant, an antitrust lawyer, consultant 
to National Small Business Association, Sitting at this table on my 
i-ight is Mr. Herbert Liebenson, vice president for government affairs 
of the National Small Business Association. 

Initially, I want to point out that we speak here specifically on be- 
half of not only the NSB, but also the National Association of Ketail 
Druggists and 24 other national trade associations, whose identities 
I've listed in attachment A ^ to my prepared statement. This should 
shed some light on the nature, scope, and the breadth of interest of 
business in general in the modifying legislation being proposed here, 

I would like to make a preliminary statement, Mr. Chairman, about 
a matter that does not appear in the written statement, but was raised 
several times vis-a-vis the discussion, the economic discussion, as to the 
workings of this in reference to costs and cost savings. We're dealing 
with two terms, "cost" and "savings," both words of which are de- 
ceptively simple. 

Cost is something that, of course, I think we all know that the ac- 
countants and the ratemakers, the regulatory agencies, debate about 
seemingly endlessly. There is also an aspect to the word "savings" that 
should be called to the committee's attention as it's used in the argu- 
ments, especially by the proponents of the bill, "Savings" itself is not 
a simple word or a simple concept, as used by them. It has a variety 
of meanings, and if I can be permitted a couple examples to demon- 
strate this, I think that we then could intellectually analyze some of 
thn arcuments made by the proponents in more simple terms. 

If I take $10 out of my paycheck and put it in the bank in a savings 
account, I can say that I have saved $10, If that same day I decide not 
to buy a new automobile, can I say I have saved $7,000? Well, perhaps 
so. But that is the use of the word "savings" in two entirely different 
contexts, 

1 Attachment A 1b in tbe eommlttee flies. 
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Now, what is one person's cost, of course, is another person's price. 
We talk about the distinction between the zone delivered pricing, 
which of course is adopted by the seller in order to overcome the eco- 
nomic disadvantage of remoteness, and it's his remoteness from the 
potential customer that is important to him. And in order to make his 
business more competitive over a larger area, the zone delivered pricing 
has become a standard practice in many, many industries. 

One that I'm particularly familiar with, the selling of finished 
steel in the form of humble nuts and bolts. Tlie manufacturer and the 
wholesaler of nuts and bolts use a zone-delivered pricing system be- 
cause of the disadvantageous weight-value relationship involved in 
shipping a finished steel product. 

Now, there can be no question that the Robinson-Patman Act as 
interpreted today, and it has been interpreted for a long time, permits 
zone-delivered pricing at the option of the seller. He can set his own 
zone. He can decide for himself. 

The Chairman. By the way, how are those zones established ? Do 
they just automatically outline where a zone is ? 

Mr, RoTHWEi.1.. If you're in a different business, say selling nuts 
and holts at wholesale, and you decide you're selling in a four-State 
area, you may decide, on the basis of the transportation costs and 
your own marketing potential, that that four-State area would give 
you a viable economic opportunity. So you'd set that up as a zone. 

Now, there is an occasional competitive opportunity beyond that 
four-State area. Perhaps that would include another six States. You 
might set that up as zone B, But I suggest. Mr. C'hairman, that that 
has always been left to the individual discretion of the seller, and what 
he is trying to do is equalize the natural economic advantage-disadvan- 
tages equation vis-a-vis remoteness. 

The Chairman, Do they change the size of those zones on occasion 
to meet competition? 

Mr. EoTHWELL. They certainly do. The zone idea is precisely for that 
reason, to make themselves competitive in a more remote market as 
compared to some other seller who is closer to that market. So that's 

Erecisely the economic motivation and effect of zone-delivered pricing, 
[r. Chairman. 

Now, back to the Robinson-Patman Act. From the veir beginning, 
the cases and opinions demonstrate that the seller can have a zone- 
delivered price. He can decide how far those zones should reachj how 
many of them he should have. That same seller can also have a pickup 
price. He can have a price at the factory, an f .o.b. price. 

The Commission's position throughout has been consistent and as 
stated this morning. I don't think there is any serious student of anti- 
trust who would gainsay the proposition that as long as the price is 
the same for every buyer at the seller's loading platform, the only 
differential that would be permitted by law would be a differential 
vis-a-vis quantity. That is to say, that if I go to a sellers platform 
and pick up one case of product x, I can be charged one price; if 
another purehaser goes and picks up 1,000 cases at that platform, 
based upon the actual cost-saving experience of * 1^. «e""' "e can 
charge a different price to the larger purchaser. Other than thaU 
which is a fairlv simple concept in operation, the aw,^™^"-^' ?«. ^ 
has been that, {a) zone-delivered prices are lawful: (b) as.-o.iatea 
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therewith, you may have a platform price, provided that that plat- 
form price IS the same for all purchasers, unless the differences that do 
occur can be cost justified. 

The very basis of that is, of course, quantity. In other words, a dif- 
ference in price based on the seller's cost experience, which is a differ- 
ent concept than this cost "savings." That is, expenses that he did not 
incur have never been utilized for cost-justification purposes, this is 
really what S. 1699 is all about. 

Now, there can be no question that in operation this measure, if en- 
acted into law, would affect a much broader spectrum of industries 
than iust the food industry. It has an all-encompassing effect, if you 
will. Its consequences are hard to imagine. 

Query: Would it tend to drive sellers away from zone-delivered 
pricing so as to escape the scope of the bill ? I don't know. 

Query : Would it advantage the large at the expense of the small ? 
We feel the answer to that is very clearly yes. In simple, obvious. 
practical experience, all we have to do is ask ourselves, what kind of 
purchaser would be interested in picking up a truckload of product, 
and would have a truck in the vicinity so that he would be able to do 
that at an economic advantage to himself? The answer is obvious, Mr. 
Chairman. It is, if I may, the Sears, Roebuck type of purchaser who 
would be advantaged. AJid this measure, if it were to have the kind 
of effect in the marketplace that it seems to potentially have, should, 
as one witness at a prior hearing commented, should probably be en- 
titled "the Economic Concentration Act of i978," because this is at 
least theoretically, its probable effect. 

The Chairman. Do you think that there is a formula that could be 
developed in granting the backhaul allowances that would be non- 
discriminatory to the small businessman? 

Mr. KoTHWELL, I think we have that formula in the law today. As 
long as the seller's cost experience at his dock being the same for all 
buyers, why should the remoteness of the buyer be factored into that 
equation ? If he's in the business of delivery, he has to factor in the 
remoteness element. But if he sells from his own platform, then his 
actual experience in reference to buyer A is precisely the same as his 
cost experience in reference to buyer B. 

Now, that's the system we have today and that does provide equity. 
Certainly we don't need to encourage the growth of the large,'espe- 
cially at the expense of the small. And we feel that that's the inevitable 
economic impact of this measure, should it become law. 

So, in conclusion of this summarization of my written statement. Mr. 
Chairman, the measure would, without doubt, chance existing law. 
The measure would, without doubt, advantage the large-scale pur- 
chaser, the present giants in buying their products for resale and it 
will without doubt, as a relevant matter, in many specific capes severely 
disadvantage the smaller purchaser who now gets a rough form of 
equity at the seller's platform. 

The Chairman. What is the relationship now between the small 
grocers and the suppliers ? In other words, do they get their merchan- 
dise directlv from the manufacturer or the wholesaler or cooperative 
association? 

Mr. RoTHWRLL. Of course, the small grocer, as we understand it— 
and I don t present myself as an expert in that particular industry, 
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Mr. Chairman. Tlie small grocer, as I understand it, typically buys 
his goods from a groci^ry wholesaler. And of course, the testimony I've 
jieard about the cof^t savings, energy saving and cost savings that this 
bill might entail for the food chains — let me note that there is no 
iiuarantee whatsoever that a significant part of those savings would 
be passed on to consiuners. Indeed. I think the endemic problem in the 
food industry today is a low and unsatisfactory "return on invest- 
ment" ty|)e of profit measure. 

The ('hairmax. Now, your organization represents a lot of other 
industries or businesses in addition to the food industry. In light of the 
fact that this legislation would affect all zone-delivered pricing sys- 
tems, what effect would this have on the other industries and small 
businepses that yon represent ? 

Mr. BoTHWELL. If the chairman would look at the 26 national asso- 
ciations listed on attachment A, I think it becomes obvious that no 
single answer can be given to describe the economic impact of this on 
such diverse economic situations. 

As encountered on the first list, the automotive warehouse distrib- 
utors and the National Association of Tobacco Distributors, the Na- 
tional Association of Brick Distributors, et cetera, they all have an 
interest; they all have reviewed proposals and prepared testimony, 
and they have acceded to the fact that this should be and is their 
position. 

And I want to call it to the committee's attention. We simply did not 
go to each one of these associations and ask them for an economic fnre- 
ca=it of its particular and specific application to their industry 
situation. 

The Chairman. But they all oppose any changes in the Eobinson- 
Patman Act, any weakening, 

Mr. RoniwEix. They certainly do, especially of the dimension sug- 
gested or proposed by S. 1699, which when disparate prices are made 
lawful at the shipper's platform, based upon remoteness, that would 
build in an automatic disadvantage to the smaller industries and the 
smaller organizations represented in this attachment. 

But, of course, the Nntional Eetail Druggists Association, with 
30,000 members, and the National Small Business Association are the 
two major clients testifying here, Mr. Chairman. 

The business of the National Small Business Association that has a 
membership comnrised of more than 1,000 of the 1,200 industry cate- 
gories as established by the Small Busine^ Administration— 1 don't 
think there has been enough detailed research — I don't think there's 
time and money to do the reseai-ch — as. for example, predict with any 
degree of empirical prooflike certainty, the results of this on people 
Tvho sell bricks, for example; and this is one reason the National Small 
Business Association exists, to make this kind of presentation. 

Mr. Chairman, if I may venture a further comment, some of the 
most enlightening case histories and studies of zone-delivered pricing 
and its economic impact have come from the buildine materials in- 
dustrv, and most especially cement and the cement cases brought by 
the FTC over the years. 

And the economic testimony received and the quite profound dis- 
-cussions about the practices, make cement an industry that has been — 

\vell, the subject matter has been well litigated with reference to that 
industry. 
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May I point out that the reason for this is, no doubt, the peculiar 
weight/value relationship insofar as cement is concerned. That is, you 
canx take a bag of cement very far in a truck until the cost of trans- 
portation surpasses the value of the bag. The weight/value relation- 
ship in cranent has always made the transportation aspect very criti- 
cal. The natural economic possible distribution circle around a given 
cement plant is a much smaller circle than for, let's say, someone mak- 
ing watches. That's the operation of this weight/value relationship. 

The zoned -delivered pricing was employed. It was utilized in the 
past to effectuate an industry conspiracy. It gave rise to the picturesque 
phrase, "phantom freight," where purchasers were charged freight 
costs that were never incurred. 

And this, of course, was the subject of a classic antitrust case and a 
cease-and-desist order by the FTC and was subsequently approved by 
the Federal court. 

Mr. Chairman, I wish that I was as profoundly informed aa your 
questions suggest. Perhaps I should be, out I simply cannot give you 
tie detailing of the economic impact in this diverse group of indus- 
tries ; rather, we're content to let these people appraise their own inter- 
ests, and we have in mind that they focus on tnat issue pretty well. 

The Chairman. All right, thank you very mucli, Mr. Kothwell. 

[The statement foUows :] 



Mr. Ohairmaa, and members of the committee, m; name is TLomas A. Hotbwell 
of the firm Bothwell, Capello and Berndtsou of Washington, D.C. The eiate- 
ment that follows is submitted on behalf of National Small Business Association 
and National Association of Retail Druggists. The National Small Business Aseo- 
ciatlon represents some 50,000 small business members spanning more than 1,000 
categories of the 1,200 SIC class! flea tlous. The National Association of Betail 
Druggists has 30,000 members and has traditionally represented the point of 
view of independent retail druggists throughout the Nation for more tlian 75 
years. The 26 national trade assodatltins listed on Attachment A support this 
statement. Executives of these major aGsociations have asked that ne express 
our ver; deep appreciation to tbe Ciialrman and members of thla dlstlngulsbed 
Committee for tiie opportuuitj to appear here today and testify In reference to a 
problem that is bcliered to have a potentially substantial Impact on small 
business. 

S. 1699 was introduced In the Senate by Senators Johnson, Bumpers, McClure, 
and Stone on June 15, 19TT. It was referred to as a back-haul allowance measure 
and was Initially presented as a proposal that would result in substantial energy 
savings. S. 1699 was first referred to the Committee on Energy and Natural Re- 
sources and the Senate Commerce Committee. Following hearings on S. 1600, 
tlw Energy and Natural Resources Committee refused to support the proposed 
legislation. After receiving a copy of the proposed bill and analysing It closel.v, 
it became apparent that what was being ofTered was a proposal to permit an 
overt discrimination in price as between competing customers under certain 
circumstances, and to make such price discrimination lawful and appropriate. 

The measure Is limited in its terms to business lirnia that engage in znne 
delivered pricing. Otherwise, It is of general application and would apply to any 
seller that used so-called bracket or zone delivered pricing. 

This marketing device of zone delivered pricing has an ancient and honorable 
lineage. Ferhape Its most familiar employment, at least in consumer goods. 
Is the postscript added to a great deal of national advertising of consnmer 
goods over the years . . . "Slightly higher west of the Rockies." The practical 
a^^pects of the matter are that the manufacturer or producer is willing to deliver 
on a uniform delivered price to customers within a certain defined area, wlthoot 
regard to their location. For example, the producer would undertake to deliver 
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the product at the bnyer's place of buslnees «t a stated nniroriD price anyivber* 
within, let na say, a 150 mile ladiue of tlie ahipplng polaL Then, perhaps, from 
a 150 to SOO mile radius, there would be a somewhat higher uniform delivered 
price. 

This has worked In Bome Indnstrles to increase competitive opportunity for a 
producer in that he could compete etteclively in a remote market and, to 
some ertent. avoid the natural economic dleadvantaRe of remoteness, both In ref- 
erence to himself and his customers. 

This marketing device of uniform sone delievered pricing hns liecn subject to 
aiiuse in the past, aucfa as In the well-known cases in the cement Industry wherein 
competitors agreed upon a plan to compute their freight from sfated distribution 
points, whether or not the freight originated from said points, and applied 
delivered freight rates from such points. This resulted in uniform delivered prtcea 
to purchaaers in « given area as to all of the sellers of cement. Tliis group of 
causes Is best rememliered by law students as Involving "phantom freight". 

This is not at all involved in the proposal emlmdied In 8. 1601). What S. 1600 
means, put simply. Is that buyers would be permitted to pick up products at 
the sellers' warehouse, and pay different prices for those products depending upon 
the location of the purchaser. 

Thus, a customer whose warehouse was 25 miles away would pay one price In 
picking the goods up from the seller's shipping platform, while another buyer 
located i-"iO miles nway cfiuirt lawfullj- lie charged a lower price. Central to a con- 
sideration of this proposal must be an acknowledgement that the actual costs of 
delivery, frnm the point of view of the seller in each case, are Idenlical. As long 
as the seller delivers at his own shipping platform, his cost experience in refer- 
enco to buyer A is no different than his cost experience In reference to buyer B. 
Thus, wh.it is liBine proposed Is thnt the .seller will he authorized by law to offer 
two different prices to two dilftrent buyers, computed on their degree of remote- 
ness from the seller's shipping platform, even thoucb the seller's actually Incur- 
red costs In reference to those tno buvera are precisely identical. 

That in a nutshell is what a. 1699 la all about. 

It is a little difficult fo attempt to dls^iel some of (he conftis'on surrmmdlng 
this legislative iiroposnl. It might lie well to set out those nsi>ects of the matter 
as to which we all can agree. Tliese seem to be as follows : 

1. Under present law, a seller can sell his product from his own shipping plat- 
form, if he chooses to do so. 

2. Such a seller can also lawfully charge a sninller or a lesser price for product 
picltup at the seller's warehouse than he chnrges for the delivery of Uie product, 

3. A seller Is not obliged to sell on the basis of Kone delivered pricing. He has a 
number of options. For example, he can sell on the basis of a net price plus 
delivery cost ; he can absorb dellver.v costs and sell on the same price basis to all 
of his customers wherever located : or he can also use a uniform zone delivered 
pric'ng plan. 

All of the above are today lawhil nud permitted. A seller can have a perfectly 
proper price schedule that says $1."5 per unit If picked up at the seller's ware- 
house and $1.50 per unit !( delivered to the buyer's place of btislness, Tlius, there 
is today available the possibility of lawful liack-haul, plus an advantageous price 
concession that is nvallable If the back-haul ojitinn Is employed. 

As noted aliove, S. IftOfl would change all this hy providing that llie seller 
could charge two different liuyers different prices even though both buyers picked 
np the product at the seller's waTehouse. This Is new and somewhat startling, 

I*t us look at the disadvantages, the trnde-offa, the detriments involved should 
S. 1698 become law. 

First, it does direct violence to the basic philosophy of the Bo bin son -rat man 
Act. (See Memorandum Opinion of Hon. T, Everette Maclntyre to National 
Small Business Association 0-30-7T, Attachment B.) Robinson- Pa tman, like Ita 
predecessor the 1914 Clayton Act forbids non-cost justllted price discrimination 
aa between competing customers. S, IflOfl, If enacted Into law, would permit one 
category of non-cost .iustifled discrimination, and would change present law by 
making price discrimination In fact not price discrimination In law. 

FndcT R. 1699 the amount of the price discrimination could be measured by the 
cost of common carrier transportation between the seller's place of business and 
the buyer's place of business. This cost in many Instances could be substantial. 

The purchaser, such as the Safewaj- store, would rarely, if ever. Incur this 
cost. For example, the actual additional cost to the Safeway divlulon In picking 
up a load from a seller on a back-haul basis might be $100.00. The reward for 
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doiDg this could be let us saj, $500.00. Tbue, the difference of S400.00 aa between 
the incremental cost experience of the buyer and bis back-haul allowance would 
represent an elTective discrimioation in price. This esplains wh; Che chains, and 
most especially the chain food stores, are backing this measure. There is a most 
substantial profit incentive for them Hhould S. 1696 become law. 

S. 1690 is in a sense a blank check. It would permit the seller to provide a prioe 
diseri ml nation to an important buyer up to and including the cost of transporting 
the goods by common carrier. Common sense should indicate that if it were cost 
advantageous for tlie seller to nse common carrier facilities, and pay common 
carrier rates, such seller would be doing that already. 

Let us look now aa to who would be advantaged by S. 1699, Not nil purchasers 
can use the goods of an individual seller on a truckload quantity basis. We should 
think of a truckload quantity in terms at a freight ear, as the quantam of goods 
carried in today's semi-trailers approach that can be put into a freight car. 

What kind of purchaser would be interested in attaining that quantity of 
Campbell Soup, for example, in one shipment? Also, let us look to the kind of 
buyer that would be positioned to take advantage of S. 1699. Wbat kind of buyer 
baa a large semi-trailer that Is empty and also in the vicinity of a supplier's 
warehouse so as to back-haul a load? 

The answers to these questions are obvious. Of course, we are talking about 
large quantity buyers operating chain stores with a fleet of trucks at their 
disposal. 

The operation of the back-haul proposal then clearly serves the purposes of the- 
large r^ional and national chains, sudi as exist in drug retailing as well as in 
the food industry. This will inevitably lead to an Increase in size and power aa 
to the favored class of purchasers, accompanied by a corresijondlng detriment to- 
the small. 

Do we need increased concentration In food retailing? In drug stores? An 
accelerating rate of demise for their Independent although smaller competitors?' 
S. 1699, which permits the large chain to obtain a substantial price discrimina- 
tion, would be helpful if such were national policy goals. Those who speak for 
the independent sector of the economy are already profoundly concerned aiiout 
the growth of the bigs and we must trust the Congress to refrain from encourag- 
ing further growth of the giants. 

The opinion of the Court Of Appeals in the case of The Oreat AUnnlic rf Pacific 
Tea Company. Inc. v. Federal Trade Vfimmissiwi ' is most significant in its recog- 
nition of the competitive disadvantages Imposed upon small business enterprises 
by large buyers that Section 2(f) of the Robin son -Pa tman Act was designed to 
prevent. As the Court of Appeals wisely points out adoption of A. & P.'s views 
regarding the buyer's use of the meeting competition defense would only serve 
to emasculate Section 2(f>, and the following scenario would result; 

". . . large buyers could consistently play one seller off against another to the 
point where all bids are below sellers' costs and then in reliance upon the sellers' 
potential good faith and meeting comipetition defenses, thus vindicate the final 
price. Such tactics would ulttmately result in the acquisition of increased, and 
lierhaps overwhelming market power to the lai^e bnyer. all to the competitive 
detriment of the buyer's competitors. In addition, tolerating of such abusive be- 
havior by buyers would in most cases, favor the largest seller, the ones most able 
to bear the losses resulting from such a competitive situation, with the further 
result of ultimate anti-competitive effects among sellers." 

Now let us consider the claimed energy savings aspect of the matter. S. Ifi99 
does. In fact, provide an Incentive, an extra profit opportnnity to certain pur- 
chasers. Would such incentive operate to have a purchaser send an empty truck 
to the seller's warehouse to pick up a truckload of goods and get bis favorable 
price? If BO, we have an empty front-haul, which completely negates any enerey- 
aaving aspect. There is nothing in S. 1699 nor is there any suggestions of a means 
to control Inefficient front-haiils. 

If the seller has to make the trip anyhow, nsKuming less than truckload quan- 
tities are involved, all that has been accomplished Is to switch loads from one 
truck to another. ITie same number and length of trips will lie made. 

There was an Interesting stat'stlc published in an ad by the Southern Railroad 
Company with respect to fnel efilcieney. It seems that railroads achieve 2.^ to» 
miles per gallon of dlesel fuel, whereas a truck can only achieve 60 ton miles per 
gallon^an efficiency ratio of 4 to 1. From the trucker's point of view, the most 
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favorable data we have encountered is that tinck ftiel efficiency is 75 ton mlleg; 
l>er gallon of diesel fuel. Even these more favorable figures do not materiallr 
affect the 4 to 1 ratio. 

While we are aware there are conflicting riewa on the impact of back-harili. 
for the information of the Committee and for the purpose of having it introduced 
In the record, we are submitting a study, "Fuel Utilization in Food Distribution",. 
prepared by L. L. Waters Ph.D. and Joseph R. Hartley, D.B.A., of the Department 
of Transportation, Graduate School of Business, Indiana University. (See Attach- 
ment C.) Their study indicates: 

1. Even under optimal circumstances, the fuel saviuBS would be minimal. 

2. Some empty truck mileage is inevitable to position trucks after UDloading' 
for the next haul. Balanced two-way loads are impossible from various cities 
because they consume more than they produce. 

3. There is already substantial use of private trucking from grocery manufac- 
turers alonj; with widespread policies allowing for private pick up. One-third of 
the tonnage moving from processors is by private truck. 

4. The Transportation Task Force of the Food Sen-ice Advisory Committee of 
the FEA in 1U75 concluded that 100,000,000 gallons of truck fuel could he saved 
per year through widespread private pick up of processor grocery products. The- 
study is faulty and the conclusion Is wrong. 

To the extent that the back-haul allowance-profit incentive diverts freight 
from rail transportation to the buyer's truck transportation, the energy dis- 
economies are palpable. 

In preparing this statement, we have reviewed the Report of the Transportation. 
Task Force of the Food Service Advisory Committee that speaks of 100 million 
gallons per year of fuel economy that could be achieved were back-hauling to be 
"authorized". The letter of transmittal from the Committee's Chairman, Mr. John 
N. Ciirlett, Jr., refers to a needed amendment to the Robin son- Pa tman Act. A 
look at the markup of this Transportation Task Force discloses that they are all- 
prominent food chain figures. There is little to be found in this Report to support 
the claim of a potential saving of 100 million gallons of fuel. What is disclosed 
IB a reeogiiltion that an amendment to Robinson-Pa tman is required so as to 
permit varying back-haul "allowances" to be granted hy the seller. 

In this, we agree with the Task Force. An amendment to Roliinson-Patman Is 
precisely what is being now proposed. The Task Force even provided the test of 
soch a proposed amendment to Section 2(a) of the Robinson-Pa tman Act as 
follows ; ". , . nothing herein contained shall prevent differentials ref^ulting from- 
actual freight allowances upon commodities sold under delivered pricing systems." 

The relationship between this language proposed by the food industry in June, 
1975, and S. 1699, seems too obvious to merit eitenslve comment. 

There remains one other major aspect to be considered. — Ihe opportunity for' 
abuse. The plan seems to be for a s.vstem of "plclting up merchandise at a supplier's 
plan upon completing a delivery to a close-by retail store". In such a case (and 
the above situation is as described in the Task Force Progrewi Report dated 
May 14, 1975, p. 2). the buyer's truck could Chen deliver to the same group of 
stores in reverse order, all the way hack to the buyer's warehouse. What would 
be the maximum back-haul allowance permitted in such n case? S. 1690 would 
seem to authorize the granting of a common carrier rate for the entire load, all 
the way to the buyer's warehouse. This would he a most discriminatory allow- 
ance nnder the circumstances, hut one that would be legitimized by S. J699. 

The point to be made Is that there Is no reason to increase the opportunities- 
for abuse in reference to reliates, allowances and concessions. S. IflW indisput- 
ably does this, and there ia simply no feasible method of controlling such ex- 
cesses. S. 1699 is silent as to such matters, and there will be no way to control 
or even discourage further discriminations that favor the bigs at the expense of 
the smalls, S. 1690 should be recognized for what it Is: an attempt to create a 
large loophole in the Robinson-Pa tman Act so as to permit price advantages to 
the large retail chains. 

National Small Business Assotiatio:*. 

Wathington, D.C, Srptcmber 27, l!>77. 
Hon. A. EvEBETTE MacInttbe, Esq., 
Wtuhinfftrm, D.C. 

DkaeMb. MacIkttrb: There has come to onr attention n legal opinion rend ereif 
by Gonnsel of the National u^merlcan WholesBle Grocers' Association. That opinion 
la to the effect that S. 1699. Diesel Fuel and Oasoline Conservation Act of lft77. 
•1b completely consistent with the philosophy and language of the Robinson- 
Pa tman Act." 
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We and other represeutatiTes of small business, as well as members of the 
legal profession, are well aware of tbe long years of work you have done Involv- 
ing the Robinson-Pa tman Act, and your knowledge concerning that law. In view 
of this, I wonid like to asli if you would please review the legal opinion rendered 
to the National American Wholesale Grocers' Association referred to above and 
provide us with a statement of your opinion regarding its soundness as a state- 
ment of law. 

May we hear from you at your earliest convenience. 
Sincerely. 

Jobs Lewis, President. 

Attachment B — MEMOBiNoUM Opikion 

McKean, Whitehead St Wilsos, 

AiToRWBYS AT Law, 
Waikington. B.C., September SO, 1977. 
Ee would H. 1699 of the 95th Congress entitled "Diesel Fuel And Gasoline Con- 
servation Act of 1977" permit price discriminations now prohlhlted by the 
Robinson-Pa tm an Act? 
Mr. John Lewis, 

Preildent, National Small Busineis AsiooiaHon, 
Washtnetrin, D.C. 

Deae Mb, Lewis : This is In response to the reijuest for a legal opinion on the 
above stated question. It is nnderstood the request for this opinion bus been wn- 
erated, at least In part, because counsel to the National American Wholesale 
Grocers' Aasoclatlon, Inc. was rendered a formal opinion in which It was Stated 
that S. 1(199 would permit pricing which makes only due allowance for differences 
In cost and that "such a position is completely consistent with a philosophy and 
the language of the Robin son-Putman Act." 

It appears that those assertions are rooted in a confusitm of both the facta 
and the applicable law pertinent to the discussion. 

Perhaps the confusion arises oot of a misconception of the facts, the flndines 
and the rulinz in the Federal Trade Commission case In Its Dltt. 15253, In the 
Matter of Jiationai Lead Co.. et al. decided January 12, 1963, 49 F.T,C. 791-907. 
THere the respondents were selltnft white lead on the basis of a zone delivered 
I»riclng system. WItiiln a partlcnlar zone all buyers paid exactly the same price 
per hundred pounds of the white lefld delivered to them at their destinations Ir- 
respective of whether they were near or far away from the manufacturer's point 
of shipment. In the complaint as oriKinally drawn, the charge Is made that thia 
practice resulted In the sellers, the manufacturers making; a larger net return 
from the sales of their merchandise to some near-by customers than they made 
on snles tn eiistomers who were located at ereater distances. This was despite 
the fact that the sales were belnar made on a delivered basla at the destinations 
where the customers were located and that the prices of the goods thus paid by 
the customers at such destinations were uniform. In other words, there were no 
differpnces In those flCtnal prices paid for the goods at such locations. 

In Its disposition of the matter the Comraission In its statements of Fndlngs 
of Fact and Conclusion stated (nK.R71) the following; 

", . . the complaint does not clearly show that the alle«>d unlawful discrimina- 
tions as between pnrchasers of the respondents' products who are located in the 
same zone occur as the result of differences made In actual priaen at which the 
respondents sell their products. For this reason, the Commission is of the opin- 
ion that this charge of the complaint should not be fjirther considered." 

Also the Commission, in Its opinion f pages 881-«S2) stated : 

"In addition to charging the resnondent with the use of unfair methods of 
competition and unfair and deceptive acta and nractlces in commerce. In viola- 
tion of Section .1 of the Federnl Trade Commission Act. the nmended comrlaint. 
in Connt II. alleges that escb of the respondents discriminates Jn the price of 
Its lend pigments ae between different purchasers. In violation of Section 2fa) 
of the amended Clavton Act. Certain of thp discrimlnatlnns. It is nlleged, occur 
as a result of the use of the zone method of pricing and selling to competing ciis- 
tompra in the samp zone. As stated In tbe conclusion appended to the llndlnKS, the 
Commission is of fhe oninion that on this phase of (he case the Complaint laVn 
tn utalf (1 m«»p of nrtinn. Thia is because the alleeations are that each of tfie 
respondents sells its products In accordance with a delivered pricing system, but 
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the alleged discriminations occur as a result of dlffereDlng net prices receired 
by each of the respondeata at its factory. Thus, the Complaint doea not sftow that 
the alleged vnlawful ditcriminations are bettceen purchasers located in the rame 
sxne ooGur a» the result of differetwei in actual price* at which the retpondenttf 
product are sold." 

Emphasis in the preceding qnotatlona txoDX the findings and opinion is sap- 
piled. Note, particularly, the emphasla of the words "actual prices". Thoae 
references are to the pricns paid by the buyers at the points of delivery where 
tte prices were uniform and did not vary from one purchaser to another, al- 
thongb there were considerable differences In the cost of the delivery incurred 
by the seller serving some customers as against his serving other customers. 
However, the point is made that the "actual prices" were made at the points of 
delivery after the cost of delivery had been sustained by the seller. Therefore 
tbe dlfCerences incurred in transportation were considered of not more eignlS- 
cance by the Commission that if they had been ditTerences in the cost of manD- 
facture or sales expenses since there was no difference in the prices paid by the 
competing customers at any particular destination. It was at that point where 
title to the goods passed and the goods hecame the merchandise of the buyers. 

In view of the foregoing, it seems clear that the i'ederal Trade Commission Ir 
the fiational Lead case did not find and rule that a zone delivered pricing system 
where customers pay the same delivered price Irrespective of their location vio- 
lated the Robinson -Pat man Act. That Is not to say that if the sellers instead were 
selling FOB their docks and mills at different prices to different customers and 
where the sellers actually sustained no delivery costs would not be found to be 
violative of the Bobinson-Patman Act. Indeed, this Is what the Federal Trade 
Commission has held in its advisory opinion 147 and 19* to which reference has 
been made. 

Officials of the Federal Trade Commission appeared and testified before K 
Subcommittee of the House Small Business Committee which held hearings on 
efforts to amend or repeal the Robiui^on-Patman Act, In 1975-1976 and another 
Subcommittee of the House Sroall Business Committee whieli held hearings re- 
cently on proposals to permit varyinj; prices to different customers when seller* 
were loading the buyers' trucivs at the sellers' docks. All testified that the Fed- 
eral Trade Commission has never taken a position that sellers are not permitted 
by the terms of thp Robiiisnn-Patman Act from making sales FOB the sellers' 
doclcs and loading customers' trucks in doing so, when there is no discrimination 
Id prices in making such sales. Some of that testimony was presented as re- 
cently as September 7, 1977 'by the FTC's Director of the Bureau of Competition. 

On the basis of the foregoing referenced interpretation of the Robinson-Pat- 
man Act's inapplicability to uniform delivered pricing, where competing cus- 
tomers pay the same delivered prices, as In the National Lead case, it is ap- 
propriate to refer back to the first question with which we are concerned hero. 

First, one Should consider what is prohibited by the Robin son -Pat mac Act, 
Briefly stated, the Robin son-Pat man Act makes it unlawful to discriminate In 
price between different purchasers of commodities of like grade and quality and 
where the effect of such discrimination may substnntially lessen comiwtition or 
tend to create a monopoly in any line of commerce or to injure, destroy or pre- 
vent competition with any jierson who either grants or knowingly receives the 
benefits of such discrimination. In the event that a seller should be challenged 
as having violated that provision of law. he is provided with an absolute defense 
to tlie charge that he violated the law if be can and does show that the different 
prices he made, provided only due allowances for the differences in the cost of 
manufacturing, sale or delivery resulting from the different methods or qnantity 
In which such commodities were to the purchaseri sold and delivered. 

Second, one should consider what is proposed to be permitted by S. 1699. It 
would permit a seller to sell goods of like grade and qualify In truck load qusntl- 
Hes to different purchasers at different prices at the seller's manufacturing plant 
or loading docks. This would he true even though the seller In such instances In- 
curred no greater cost In loading the trucks for the sale to customer A than he 
Incurred In the loading of the truck for customer B. T7pon the completion of the 
pale to both customer A and cu-^toiner B title would pass to the good so loaded at 
the sellers' docks where the trucks would be loaded. From that point In time on- 
ward, bu.vers would he owners of the purchased merchandise. They would be 
free to haul it wherever they pleased, sell It at whnt prices and to whomever 
they pleased. Consequently, any cost incurreil In the trnnsportation and delivery 
of the merchandise involved would be cost Incurred l)y the buyers and not the 
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sellers. Therefore, differences wbieh wonld arise in fhe coat of the deliveries 
made by the buyers of their merchandise to the different places to which they 
would transport the goods would be differences in costs to buyers, and not dif- 
■fe'renees in cost incurred or under the control of the sellers. 

Third. In view of fhe foregoing provisions of the law and of the facts as above 
Stated. It la difficult for anyone with a linowiedge of the Robin aon-Patman Act 
and other laws which prohibit discriminations in price between different 'bnyers 
to justify any claim that the provisions of 8. 1699 would not permit what is prO' 
hibited by the Robin son-Pa tman Act. Tbey say that because, they refer to the 
different prices as reflecting only the difference in coats the buyers would prob- 
ably Incur in transporting" the goods to the places where they would expect to 
resell tbem. 

In conclusion, it Is submitted through this opinion that the proponents of S. 
1699 disr^ard the fact that it i»ovides for sales at varying prices FOB the dociiS 
-of the sellers and therefore disregards the fact that sellers do not incur any 
cost in making deliveries to one aa against another wherever located. Therefore, 
It la fnrther submitted that those proponenta are in error when they aay that 
i^ueh legislation takes the position which "ie completely consistent with the 
philosopby and the language of the Hobinaon-Patman Act." 
Sincerely, 

A. EvEBEnrs MacIntyre. 

Attachsient C — Fuel Utilizatioh in Food Distbibutioit 

eoMOLueioNs 

This stndy has addressed the question of whether major fuel savings will result 
from national action to stimulate vigorously pickup of groceries from processors 
with the private trucks of grocery wholesalers and retailers. The conclusions 
follow : 

1. Even under optimal circumstances, the fuel savings would be minimal. The 
average for-hire truck haul from proceaaora ia over 400 miles with two-thirds of 
the products moving 503 miles. This sharply contrasts with the typical empty 
truck backhaul from retail outlets which will range from about 30 miles to 90 
miles, though some may reach 13U or 140 miles. For the average movement, the 
short retail backhauls simply will not match the long hauls from the grocery 
processors. 

2. Many factors prevent the optimal circumstances assumed above for fuel 
eiBciency in trucking. Some empty truck mileage is Inevitable to position trucks 
after unloading for the next haul. Balanced two-way loads are impossible from 
various cities because they consume more than they produce. Denver, Miami, 

"San Diego, Houston, and Washington are examples. Many transport companies 
experience two tona to the West Coast for one ton east. Variations in weight 
and length, limitations on bridges and particular routings, as well as seasons 
preclude optimal loads uniformly throughout the nation. 

3. There ia already suljstantial use of private trucking from grocery manu- 
facturers along with widespread policies allowing for private pickup. One^third 
of the tonnage moving from processors is by private truck. Serious problems 
would be created by vigorous stimulation of private pickup at processors. A 
recent IOC study revealed that only about ten percent of regulated for-hire 
trucks run empty On the interstate highway system versus about one-fourth 
empty for private trucks. Filling the empty private trucks of food wholesalers 
and retailers will merely shift the empty problem to the for-hire trucks. Equally 
aerinns would be creation of excess capacity and higher for-hire coats, which 
would soon be translated into higher rates to the food Industry and consumer. 

4. The Tranaporfation Task Force of the Food Service Advisory Committee ot 
the FEA in 1975 concluded that 100.000.000 gallons of truck fuel could be saved 
per year through widespread private pickup of processor grocery products. The 
study Is fnulty and the conclusion is wrong. The problems mentioned above were 
■overlooked in the study. The study attempts to reason from only a few specific 
and simple examples to a general conclusion about one of the most complex physi- 
cal distribution systems in the nation. 

Within the area of food distribution a new factor has loomed which would 
seem to be of great importance, and that Is the necessity to conserve fuel anppllefi. 
In the realm of transport this should be put in proper perspective. From a cost 
point of view, fuel Is roughly one-fifth as signlflcant as the level of wages In 
transport. Nevertheless, the intelligent utlliaation of fuel Is not only of concern 
to the industry but of equal Importance to the economy. 
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"We have examined the data available in this realm to determine whether or 
not major fuel ecuuomies can be achieved in food distribution by Increased private 
trucking. We have focused upon the issue of whether some form of mandating 
procesHors to allow wholesalers and retailers to pick up shipments In private 
trucks would achieve the mileiinlum in fuel efficiency. 

We will in the course of this paper present some points Chat might support 
such an extension but the overwhelming weight of the evidence would be to rely 
'Upon the distributioa arrangements which now prevail. As a further prefatory 
Item, we should readily <.-i>iicede that selected wliolesalers and retail chains In 
unique eltoatlona might well benefit by the new arrangement and, simultaneously, 
complicate or rai^ the costs of ten for everyone beneUted. If we are to assume a 
statesmanlike role for purposes of deciding this issue in the interests of national 
conservation on fuel, we have simultaneously an obligation to think in the u&- 
tional interest of food distribution and not the particular position of a llmi^ 
number in a position to benefit. 

We start out with both an admission and a strong warning. On the face of 
things, a truck going down a highway hauling nothing represents a waste of the 
truck as well as the dieael fuel it is burning. On the other hand, this could be the 
highest use made of that fuel — if it is a sfieciallzed vehicle unsuited to hauling 
something else, or If It is on the tail end of a run after previous stops for partial 
unloading, or if It is a valuable piece of equipment which must be utilized the 
maximum number of hours In the specialized service for which It Is best suited, 
or for a dozen other reasons which will be outlined. A hotel is full at 05 percent 
occupancy. An unemployment rate of three percent may be irreducible. Empty 
julleage of some trucks is in the same category. As a nation we must be careful 
that we do not encourage higher costs and inefficient utilization of capital and 
labor by seeking to solve the fuel problem. 

miimalch of l\aul lengths from processors compared to private truck Vachhaul 
distances from retailers 

Census of transportation. — It is Impossilile to analy7.e separately the tens of 
thousands of intricate movements of grocery products In an economy as complex 
MS the Uulted States. Indeed, it is dangerous to analyze a handful of specific 
transiiort movements of grocery products If the intention is to reach sweeping 
conclusions for the nation with respect to any measure of efficiency, be it fuel 
consumption or other cost factors. However, there are some broud measures of the 
way goods is moving at the present time in the foods industry. The last census 
of transportation was conducted in 1972. That census measured the movement 
•of all manufactured and processed products from plants or warehouses near the 
plantR direetl.v to retail customers or to distribution centers more than 2r. miles 
from tlie processing plant. Of course, the census includes the food processing in- 
■diistry. See Apiiendix A for a discussion of the census eicluslon of fliild milk 
and fresh fniits and vegetables. These exclusions do not affect the conclusions 
of this study. ^ ' . 

Restructuring and fpflnlng the census data on food and kindred products plus 
snaps and detergents yields three key facts for this anal.vsls. They are: (1) 
average length of for-liire truck hauls from processors' plants and nearby ware- 
hiiuspK, (2) the portion of grocery products already moving by private truck. (3> 
volume of movement by different types of carriera. The length of truck hauls will 
Ik- examined first. 

Most food distribution companies use private trucks to carry food from their 
-warehouses to retail outlets. The trucks usually return empty. If they could fill 
■ up at a fond processor's plant or warehouse, the backhaul would not he empty. 
This would save fuel if It did not create new empty movements for the trncks 
that had previously been serving the processing plants. But Ignore that problem 
for flie niomeut. Do the lengths of haul from the food processors match up with 
the return trip distances from the retail stores? That Is, does the typical back- 
haul distance from retail outlets fit the average distances, "fronthauled" from 
processors? The answer is a dlsnpiwiintlng nnd emphatic. "N'o." 

Length of private truck IwvU at retail. — How was data derived for private 
tnick trips from distributors' warehouses to supermarkets? A signlficnnt portion 
of the private trucks for grocery wholesalers and retailers are obtained through 
long-term leases from truck leasing firms. These leasing firms are well Informed 
about when, where, and how much their equipment Is being used. Some have pro- 
vided us information about the nature of hauls by grocery customers. This seemed 
the most reliable source as It should contain no Mas either In favor of customer 
private pickup or In favor of commercial pickup for grocery manufacturers. 
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The preponderance of the private miles are run daily by retailers in carrying 
mixed groceries from their wholesalers or dlstrlbatlon centers to the snpermar- 
ketH. These runs are not long. They typically will not exceed 150 to 180 miles 
ronnd trip per truck per trip. The len^ of the trip Is largely a function of the 
Biie of stores being served. These vary widely, vrith chains tending to have larger 
stores than Independents. It may range from one to six stores bnt is commonly 
four to five stores. 

Time mnst be allowed, of conrse, for unloading and loading. This also has a 
wide variation. For unloading, some stores have better docks and storage facili- 
ties and manning tables differ. Some wholesale or retail chain warekousea have 
semi-automated or automated order selection systems and loading systems while 
others literally use manual labor for all loading fnnctions. Thns the amount of 
time left for driving per truck-trip depends upon a boat of variables that have 
little or nothing to do with the effectiveness of tbe vehicle (or traveling. 

The largest supermarkets may receive a full 40-faot van (standard, covered 
semi-trailer), be unloaded In three hours and turnaround. Such a truck might 
travel up to 275 miles per trip at the outside since its driver must obey the ten- 
hour safety rule which prohibits him from more than ten hours of duty time. 
The maximums backhaul In this case would be one-half of 275 miles or about 138 
miles. 

Bnt this is not the typical case of retail grocery trucking. It Is welt known that 
the majority of food consumers live in urbanized areas or in towns near urban 
areas. Because of differing population densities, the pattern of grocery pickup and 
delivery runs will vary from one section of the country to another. Mileages in 
some of tbe Hfdwest and western states will be high, while in congested areas 
the vehicle may not move as much as a hundred miles a day. For the most part, 
the routes are circular or elliptical in nature so that the amount of totally empty 
mileage may be much less than half the route driven. 

This Is a very important point. Some comments we have seen on private grocery 
pickup seera to assume the typical delivery truck makes a loaded run to only one 
retail outlet and returns to the warehouse or dlstrlbntion center for another load. 
TTins it is assumed that half of all private truck miles by retailers are empty. 
This simply does not fit the realities of grocery dlstritmtlon to supermarkets. 

If a tractor with trailer serves five towns, they will normally be In one quad- 
rant. The vehicle may start out on a ISO-mile route, fnlly loaded, depending 
upon the volume of orders by the stores. However, it may embark one-fourth 
empty because frequent service has to be maintained since supermarket inven- 
tories are kept at a minimum. The truck partially unloads at each retail outlet. 
By the time the truck gets to the fifth stop, It may be 30 or 8S miles from the point 
at which it began. The simple ellipse below illustrates something which is much 
more common than having a truck go out 130 miles in a straight line to one Store 
and return. 
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Length of truck hauls from processors. — A careful aiialysiB of the average 
lenstli of truck hanla for each major category of grocery products has been made 
from the data In the 1972 cenaiis of transportation. The average length of hanl by 
for-hire motor carriers for meat products; dairy products; all canned and pre- 
served fruits, vegetables, seafoods. Jellies, etc. ; bakery goods ; and Hoar and other 
cereal products was BOS miles In 1972. These five categories of grocery products 
constitute two-lblrdK of the total ton-miles from processors of all grocery products 
excluding fresh produce. The trend in the four years since 1972 has definitely 
l»een toward longer hauls In almost all dimensions of operation by common carrier. 

Private trucks of both processors and retailers were already moving about 33.9 
percent of the tonnage of products from the processors In the 1972 census, Hie 
table shows the actual length of haul for each food commodity by authorized 
carriers and by private carriers. Examining meat dramatizes the sharp differ- 
ence of 600 miles for the average haul by common or contract carriers in contrast 
with trip lengQis of 232 miles by private trticit. The same relationship applies 
throughout with the exception of confectioneries. It is obvious that private trucks 
lire already being used ^gnlflcantly where the hauls are relatively short with an 
Averall average of 1S3 miles. It la equally clear that long hauls are the backbone 
■ot the truck supply network from food processors. And the average railroad hauls 
-are even longer than the for-hire trucks. 

TABLE 1.— AVERAGE LENGTH OF HAUL BY TRUCKS FOR PROCESSFD GROCERIES FROM PLANTS 




■ Reundini <rn>r. 

Retail backhauls are too short for tt/pical truck hauls from prooetsora. — We 
will now shift to the average length of hauls from the dlstribntloo renters to the 
retail stores which were discussed above. These were commonly ISO to 180 miles. 
The portion of empty backhaul was less than 75 to 90 miles. The |)olnt is obvious : 
liie private deliverly trucks are well adapted to do their Job of hauling num««u8 
loads, short distances, rapidly and frequently. The common carriers are well 
adapted to their Joh of making hauls for grocery products of 600 miles up to 1,000 
and even 2.000 miles. On the one hand, the distrlhutor is the local poatofllce, 
which Is quite a different operation than transporting across a nationwide postal 
eystcm. 

We have examined the number of plants and distribution centers of some of the 
larger food companies of the country and It is quite apparent that even these 
fliajor enterprises do not have ho many plants and distribution centers that they 
would be accessible to the typlcsl wholesale grocery enterprise. In short, the 
Inbound movement to wholesale grocery enterprises involves euch vastly dif- 
ferent characteristics that It has little In common with the distribution of in- 
ventories from the wholesalers to the Individual stores. This inerltnbly means 
that the savings In fuel attributable to an expansion of backhaul Is likely to be 
minimal even In optimal situations. 

There are and will he cases where particular routes for retail distribution St 
some shorthnuls from a particular processor. But these will be the exception 
rather than the rule. 

We are. of course, aware that some lai^e chains, which In turn own their own 
processing plants and have sophisticated physical dlstrlhutlon staff with loglsMcn 
experts, can use their equipment in a dual role. Flven In Ihelr cases, this use 
would lie limited. 
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Common carrier backhauls already low but some fmptfi tnovemenl {g unavoi'lahle 
No hope exists that empty mileage in any form of trucking can be wliolly elim- 
inated. The results of various classes of carriers was surveyed in a recent study 
released by the Interstate Commerce Gommlssiou in April, 1977. Tables on pages 
9 and 10 of the study disclose that the regulated for-hire carriers had l>y fur the 
lowest percent of empty mileage, being slightly above iine-tentb. See Tallies II 
and III. Private carriage was in the vicinity of one-fourth, though Intrastate 
operations of private carriage was 34.9 In vans. This may be explained by the 
shortness of the interstate runs and the particular roles performed on short runs. 
The low. empty level of the regulated carriers is attributed to the fact that they 
are primarily in the trudting business. Their whole efforts are devoted to mini- 
mizing empty miles and maximizing load factors and. more signiflcantly, revenues 
which may not be the same thing. 

A certain amount of empty mileage is hound to occur because return loads suit- 
able for carrying in (he same specialized veliicle are not lil;ely to he avnilalile 
A certain amount of positioning of equipment is essential in the trucking in- 
dustry which makes for empty mileage. Just as It makes for nonrevenue mileage 
in the air inrlustrj. The airlines general'y relocate planes during the nUht. as 
they have always done historically, to originate fliglits horn optimal points to 
serve the beat interests of their clientele. 

Some empty mileage occurs because of the very specialized natnre of even van 
tmcka that are regarded as general purpose. The variations in weight and lensth 
laws BR well as limitations on bridges and particular roulinss ag well as seasons 
preclude optimal loads. Then there are cases In nhich eciuipment dertlcated to 
hanline one product cannot be used for another. \ stainless steel intlk tnick is not 
likely to be used for other liquids on a return load. 

TABLE ^.-COMPARISON OF PERCENT EMPTY TRUCK MILES BY TYPE OF EQUIPMENT AND AUTHORITY, me 
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Equlpmanl; Autlrerity Tiuclu Lowtt limit i Empty Upper limit' 

Van: 

lnt«ratile: 

iCC»ummind J,U2 8.1 10.0 II. S 

tiempt 3*8 21, » K.J 31.6 

PiiwtB 1,768 21. S «.7 Z7.7 

IntruOte: 

ICC suttoriwd 577 !l),5 26.0 31.S 

I.amp( M 19.9 30.1 40,4 

Privata 485 27.9 34.9 41.9 

R«fiittr)l*d van: 

Intatilata; 

ICC »tlKirlHd 942 fi.S 9.1 11.4 

Eumpt - H7 9.2 12. j 15.7 

Piivtt* 421 15.« !0.5 25.4 

ICC luilHiiliMl « 40.1 54.5 S».9 

Eiempt 36 17.5 24.4 31.3 

piintf _ 137 23. 8 34.7 45,7 

■ TR» iDwar iitd Biipsr limit) reprannt boundt wilhiii which tiM popubUon parcml impliF it iiptcUd lo Ull wilb 
gO-paraiU contalana. 

(Ma: Sampn 

Sourceilnt[ti!lale( 
lllndlll, pp. e, 9. 

One of the main reasoDS, tbougli, for imbalance is the fact that prodnctiun of 
productij and consumption by areas do not match. The West Cuast generally Ijas 
maniirai'tureii less than it has cimHunied in such prodnota so tiiat inau.v tranniKirt 
companies go on the aaaomption of two tone West and one East. Certain cities 
tike Denver, Miami, San [>ie!,'o, and Hoiist<)u are predominant If inbound cities 
and there Is little that can be done to avoid empty mileage ont. Washington. 
D.C, is another example of massive inbound movements of grncertt^s and other 
products with little shipment ontbound. 

The solution to difference in empty miies Is not nearly as simple as meetn the 
eye. The conclusion might be drawn that the private truckers with one-fourth 
empty mileage would be immeasurably better off If they were able to take on 
other loads for part of the trip. This may be sulistituting one carrier's full mile- 
age for another's empty mileage. For the most part, the common carriers are in 
the position to offer the public good service becauae their empty mileage factor 
is low, and grocery manufucturt^N nre among their taoat imj:ortant customers. If 
there should be encroachment on this area, empty miles and related costR — in- 
cluding; fuel, of common carriers might rise, A national program of grocery 
private pickup, designed to conserve fuel In the public interest would turn out 
not to :7onserve fuel but only to minimize the costs of a few while adding to the 
costs of the many served by common carriers. TfalB may sound good for the 
lucky ones but could be harmful collectively. 
Egtimates of fuel coniumptitm: for-hire ver»u» private tracks 

At the outset, the census of transportation rerpals that In 1972 there was a 
snbRtantlal amount of product already moving from processing plants by private 
truck, as mentioned previously. Approximately 13.3 percent of all ton-miles and 
33.1) percent of all tons shipiwd were in company-owned vehicles. Some p()rtinn of 
these trucks were owned by the processing plants that chose to o|«rate them 
and the other portion, of course, were owned by (he fond wholesalers or retail- 
ers buying the products. For-hire truckers hauled 2fl.4 percent of the ton-miles 
oC grocery products from the processing plants. The railroad systpm carried the 
remaining 55.1 percent, while water transport carried somewhat over 1 percent. 

The first step in examining the fuel consumption of transportation for grocery 
products is to measure the amount of goods shipped by truck from the proc- 
essing or manufacturing plants. In 1972 motor carriers for hire hauled 57.000.OflO 
tons of products away from the plants or local warehouses. These trucks gen- 
erally trareled relatively long distances, averaging 40T miles one-way. Multiply- 
ing the varying distances of the truck hauls times the tons picked up yields the 
ton-mile figure. Kor-hlre trucks in 1972 provided approximately 2S.111 billion 
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ton-miles of transportation between processing plants, their own warehooses or 
cmstomer (iletrlbutlon centers. A reiatlTely small portion of the total ton-miles 
was euKafted In moving products to specific retailers or their supermarkets. 

The next step for examining fuel consumption by for-hlre trucks carrying 
grocery products Is to add an adjustment to the food prodacts for detergents and 
cleaning substancea. Trucks carried approximately 2,186, OCK), 000 ton-miles of 
soaps and detergents from manufacturing plants for supermarket sale. The re- 
sultant total must then be adjusted downward for the fact that gross national 
food expenditures Include restaurants aud Institutions. A further redaction is 
made for the 72 percent relation between snpermarlcet sales and sales by smaller 
superettes, small grocery stores, and specialty stores. It is assumed that the 
Bupermarkets are the stores most likely to have sulDclent volume for ownership 
of private truck fleets. The adjusted total is 11.5 billion ton-miles. 

In 1974 ICC freight commodities statistics for Class I motor carriers showed 
arerage loadings of 17.3 tons per truck. Dividing the ton-miles by this weight 
factor yleMs an estimated t566,000,000 truck miles from processors* plants. At 
five miles per gallon, the total fuel consumed would have been about 133,000,000 
gallons for 1976. ( See Appmdix for detalL ) 

To this mtgiit be added 101.000,000 as the use of fuel by private trucks In the 
same service. Approximately 34 percent of the volume Is by private trucks and 
they move approximately two-fifths of the distance of the regulated carriers. It 
Is assumed that 70 percent of groceries by private truck from proceesor plants 
are destined for supermarkets. If this seems high, the private fuel total can be 
adjusted downward (see Appendix). Thns, the aggregate would be 237,000,000 
gallons. 

This Is obviously a very large number hut has to be put in perspective. OasoUne 
sales for the ypar ending on October 31 were 85,000,000,000 gallons. Diesel fuel 
used by two of the largest regular route common carriers approximated 160.000,- 
000 gallons. 

The extensive use of private trucking from grocery manufacturers indicated 
by the census analysis Is supported by a surrey of Industry practice. In 1076 the 
Grocery Manufacturers of America. Inc.. conducted a survey of 76 grocery proc- 
essors ranging from very small in size to 17 companies with sales exceeding $.5 
hlUion. One of the questions asked was. "Do you allow customer pickups at all 
your plants or warehouses?" The response was that 58 percent of the companies 
allowed pickup at ail of their plants and S3 percent allowed it at their ware- 
houses. A second question asked if they allowed pickup at some of their plants or 
warehouses. The response was 67 percent at some [dants and 71 percent at some 
warehouses. Some Brms simply make private pickup with allowances available. 
Others promote It as a strong siales appeal. These are the variations one would 
expect from a free market with the physical distribution complexities of proc- 
essed groceries. • 

Three conclusions follow. First, private trucks already carry about one-third 
of the tonnage of grocery products from processors (excluding fluid milk and 
fresh fruits and vegetables. Second, private pickup Is already afToi'ded by a con- 
siderable number of processors. Thus, we do not fate an either/or situation with 
private plcknp in the present competitive market among grocery manufacturers. 

The role of private trucking at the processor level of food distribution Is far 
more significant than we expected. Tet the Interstate Commerce Commission 
atndy in 1970 revealed that private trucks have an empty ratio more than double 
the for-hlre carriers. Under these drcum stances, suppose, for the moment, fuel 
Bsvlngs is thn only objective considered. Then national policy action to encourage 
even more private trucking in grocery distribution could actually Increase fuel 
waste rather than decrease It. 

If any national action is to Iw taken, perhaps it should be to di»»courage private 
trucking of grocery products Itecanw their emnty rate Is so high. The case is 
plausible enough that it certainly should be studied along with any proposal that 
contemplates a special stimulus to private truckiug. 

A coTnmentary on the ttuiy of private backhaul by the Food Bervire Advitori/ 
Gommiltee. Federal Energy AdnUnUlralion 

In 187B the Transportation Task Force of the Food Service Advisory Com- 
mittee of the FEA completed a study of the potential fuel savings from a change 
In policies with respect to private pickup of grocery products. The analysis Is 
based upon a number of case studies of specific operators at the retail level in 
tJie grocery Industry. The report estimates that one truck mile In a prlvmte 
fleet generates J60 of retail sales. It proceeds from that factor to estimate that 
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wholesale and retail trucks are ninninB 1.9 bilUon miles per year. The report 
then allows for a 30 percent inbound movement to distribution centeta by raU. 
It erroneously assumes the trucks are empty half the miles and estimates a 
gross fuel savings of 133,000,000 gallons at 5 miles per gallon. It assumes JO per- 
cent of the truck tonnage will be filled so the net fuel is projected at 100,000,00* 

^^On^the face of it, the study is simple and appealing. If grocery private trucks 
are operating almost one bllllou empty miles per year and if we can only fill 
them full, we will save the 100 million gaUons estimated or even more. 

We think there is a fundamental flaw in the simpUstic logic of the study. It 
makes the error of reasoning from a few specific instances and trying to gen- 
eralize about one of the most complex physical distribution tasks of the nation. 
Three of the ease studies empbaalze private movements at the retail level where 
processor plants are only one to five miles or 15 miles away from a particular 
retail store. Obviously, such cases and patterns exist in a number of communi- 
ties in the nation. But the Information discussed at-ove about the typical grocery 
truck haul from processor being 400 miles or more demonstrates emphatically 
that one cannot effectively match retail backhaul on a large scale with the totally 
different requirements of processor shipping. 
Conclusion 

In conclusion, the potential fuel saving from further backhaollng of grocery 
products is elusive. Where the retailer or wliolesalers' trucks and routes can be 
adapted to haul goods 300 to 500 miles or more, some real savings in fuel may 
result. In the vast majority of situations it is doubtful that any fuel which might 
be saved by loading private trucks for backhauls will equal the fuel efficiency 
lost by the present for-hJre motor carriers which are serving the food industry 
and nation so effectively. 

Furthermore, a major shift to private pickup will probably be offset by in- 
creased empty backhauls in the vital for-hire trucking indnstrj. Escess trucking 
capacity would also result This means overall for-hlre coats would Increase. 
The resultant increased rates would be assesaed to grocery products where the 
imbalances were being created. This would mean increased distribution costs 
for the majority of grocery products which do not lend themselves to private 
backhaul. 

While empty truck movement is a serious fuel efficiency problem, it should 
be addressed at the national level for all products and the entire, very complex 
trucking system. Piecemeal actions dealing with one or two product groups run 
a high risk of simply replacing one set of empty trucks for another and raising 
truck costs and rates. If we iiave learned aaytiiing in the four years since 
the oil boycott. It is that there are no simple fiolutiDns to America's fuel prob- 
lems in the transport sector. 

Appendix A 



The text of the report mentioned that there are some Important omissions 
from the transport census data. There clearly are two categories of grocery 
products that must be considered. One is the very large and Important group of 
fresh produce, fruits and vegetables, which do not require a major manufactur- 
ing or processing stage. Perhaps it la self-evident that fresh fruits and vegetables 
are produced on a very specialized regional basis in differing parts of the nadou. 
The most dramatic recent reminder of this was the serious freeae of oranges in 
Florida during the bitter winter of January and February, 1977. Another ex- 
ample, though farther from home, is the freeze of coffee bushes in Brazil. Snuth 
America. Finally, the serions California drought is driving up the price of 
vegetables and fruits from one of the nation's most important produce sources. 
The volume of fresh f ruita and vegetables produced, shipped, and consumed in the 
nation are available In statistics gathered by the Department of Agriculture. 

A separate analysis was made of this food category but excluded from the 
report liecause it does not affect the conrfusions. The tonnage of fresli fruits and 
vegetables Is very high In total. They are hauled primarily by so called exempt 
inotor carriers liecause unprocessed agricultural products are exempt from regu- 
lation by the Interstate Commerce Act For a wide variety of reasons the rates 
chained by exempt truckers are relatively quite low for agricultural products. 
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Because of the regrional apeclalization In frufta and ve^tables the iNigth of hanla 
are typically very long except for very short ones to urlian areas which happen 
to be In the heart of a produciog region. 

It iB unlikely that retail dlstribntors' private tracks would seek large vriumes 
of fresh fruits and vegetablea. They wonW have difficulty beating the low rates 
already charged. The distances are usually very long, and refrl^rated equip- 
ment la often required. 

The second category of major food product that Is not Included In the trans- 
port census material Includes flnfd milti. It is assumed In taking the census that 
fluid milk to be consumed as milk — rather than milk products such as cheese, 
butter, Ice cream, yogurt — is delivered and consumed locally In metropolitan 
areas of the nation. The total slgnlQcance of the omission of processed oi bottled 
milk or refrigerated milk in hulk Is not of major consequence to this study, 
although we are aware that fluid milk does, In some instances, move as much as 
1,000 miles from processing plants. 
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Appendix B 

tS OF PROCESSED FOOD PRODUCTS ON IHimL SHIPMENr FROM PROCESSOR 
PLANTS, 19721 
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> "CtMut ol TrarupMliUan. "Inchidu (roh Irult ind valalibiB and 
Appesdit C 



Billion ton-miles b; for-hlre truck*. 



Estimated 1976 ton-miles.. 



Percent grocery expenditure/gross food expenditui 
Billion ton-miles.. 



Percent supermarket sales/grocery sales '. 



23.111 
2. 186 



Estimated fuel by (or-hire trucks from processing plants for 
goods flowing for supermarket retail (gallons).. 



-133, 000. 000 



' ICxcludlug trcsb fruit and vegetabieB aod fluid mllfa 

- 1972 Census of TraDaportatloQ. Inedible food pn 

■ 1976 gro« national product data from "Surrey < 

' "ProEreselve Grocer 197fi Annual Report" Apri 
SB eroeerlee wltb bbIpb grpater than tl. 000.000. 

"Calculated rrotti "Frel);bt Cammodltv Statistics. 19T4," ICC. Computed for 
products moved by class I cardera : Inedlbles deleted. 



■ted froDi SIC Items. 
: BualneBB," Marcb lOTT. 
76. Supermarkets dcDned 



ivGoogle 



79 

Fuel coniumed bv private truck* from food proceisor* for foods eventuattv 
told bj/ tupermarkeW^ 

Billion ton-miles by prirate truck" 10.575 

Add detergents* 28S 

Total biUion ton-milea 10.858 

9 percent tonnage growth since 1972 XlOft 

EBOmated 1976 ton-miles U. 835 

Estimated percent going to supermarket sales XO. 70 

BiUion ton-miles a 285 

Pivlded br average truckload assumed somewbat lower than for- 
Slre loads -^16 

Estimated private truck miles (millions) 51ft 

Divided by 5 miles per gallon -^ 

Estimated fuel tnr private trucks from processing plants for 
foods flowing for supermarket retail (gallons) 10i,(X>0,000 

■ BicImllDE tresh tnilt and vpRetables and fluid milk. 

' "1972 Census ot Transpartation." Inedible tood products deleted Irom SIC llemB. 

ASBUUFTIOTT OP 5 MILES PKB OALLOH OP DICSEL rtTEL 

Some elaboration is warranted on assumption of five miles per gallon of dlesel 
fuel. Regular ronte coounon carriers usually get good mileage, esiveclallr If 
the.v own their own vchicies. The results are tied to the amount of driver train- 
lug and continued auijervision. The rate Of replacement of equipment is a factor. 
In recent years, the mileage bas improved substantially as a result of the 
particular drive-trains selected by tbe common carriers which have a speed 
capability not exceeding 60 miles an bonr. Tbe fact that the drivers are frequently 
limited by mileage pools and controlled by rigorous scheduling eliminates mosir 
of the incentive both to si>eeil and to wa^ite fuel. A combination of factors sucb as 
tietter drive-trains, derating of engines, air flow shields, fan clutches, and radial 
tires bave enhanced mileage by a factor of atwut 25 percent. 

The incentive is still present for many independent owner-operators and for 
personnel paid on a straight mileage basis or percent of through billings to drive 
»t maximum speeds. Furthermore, if tbeir ten-speed equipment were to conform 
to the .to-mile regulations, they might have to drive in the eighth gear with a 
larger number of engine revolutions and not improve their mileagp. Generally, 
larger fleets constitute a better pool which minimizes empty miles and maximizes 
load factors. This farther contributes to fuel efficiency. 

The Chairman, The next witness is Mr. Stewart Pierce. 

STATEMENT OF STEWABT FIEBCE, RICHHONS, VA. 

Mr. Pierce. Mr. Chairman. I appreciate the opportunity of appear- 
ing before this Committee. My name is Stewart W. Pierce, residing 
at Richmond. Va. My background and experience has been in distribu- 
tion and traffic management. As a taxpayer, I am concerned primarily 
with the economic legitimacy of delivered pricing in connection with 
Federal purchasing. (See attached outline.) 

I oppose Senate bill 1699 as being inappropriate and untimely 
legislation in relation to pending executive and -regulatory agency 
matters (involving tiie potential of delivered pricing as an unfair 
trade practice and a means of shared-monopolv control and price 
.fixing). 
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Tfhistill represjBijts a fourth clarification of FTC Advisory Opinion 
147 and proposes a formula for backhaul-transport allowance in 
private-sector, delivered-priee markets. S. 1699 reflects the continued 
indifference by the Congress to the well-established potential of de- 
livered pricing as a means of shared- monopoly control and price fixing- 
Action on this bill would represent inappropriate economic permis- 
siveness by the Congress and could have an untimely and chilling- 
effect on the fulfillment and effectiveness of two pending and relevant 
matters : 

First, the Executive Office of the President has reviewed the need for 
deleting the delivered-price exception in Federal purchasing and is 
now processing this change, avoiding further wasteful and inflationary 
expenditure of public funds. Of interest to me as a taxpayer, and terms 
of economic fairness, this change appears to establish and assert the 
legitimate role of the Federal Government in the Federal purcliasing 
process ; as a major purchaser of commodities in volume lots, and as 
an optional purchaser of regulated transportation services — on a coun- 
tervailing basis with any individual bidder or seller. (Items 1955(b) 
and 1978(b) — attached outline.) 

Second, a similar sense of action should be adopted by the Federal 
Trade Commission in fulfilling its 1973 commitment, prior to tha 
involvement of a legislative clarification. This action, under authority 
delegated by the Congress, could enhance, not impede, the purpose and 
effect of the pending change in Federal purchasing. (Items 1973(a) 
and 1976(a).) 

Mr, Chairman, in conclusion, I respectfully suggest deferment of 
action on this bill until the pending change outlined above has bei.'n 
fully implemented in the public interest of fair and economical Fed- 
eral purchasing, and in the furtherance of economic justice. 

Thank you, sir, 

[The attachment referred to follows :] 



EOOHOMIC LBOinUACT OF DETJTEBEO PRICINB IN FEDBBAL FimCHASTMO (1S3E-T8) 

1935; (a) Refusal by cement compaDies to honor President Roosevelt's reiiuest 
(or shipping-point price option on federal purdiaseB ("The Baslng-Point System," 
Mach)up). 

1836: (a) Senate Commerce Committee hearings on S. 4055 — to "abrogate" 
mandatory delivered pricing practices in private and public putcbaslue; (b) 
Based in part on federal purctiaslng, FTC case action initiated against delivered 
pricing practices in tlie cement industry. 

1948: (a) House Small Business Committee Report No. 24«5. Potential of 
delivered pricing in monopoly control and price-fixing; (b) High-water mark of 
FTC action against delivered pricing; Supreme Court decisions In cement and 
conduit cases ( page 250, "Government and Business," Mund) . 

1950: (a) Pro-delivered pricing legislation (S. 1008) passed by Congress; veto 
of President Truman upheld ; pressure of Informal Senate "watchdog" committee 
for limited FTC follow-up enforcement of cement and conduit dedsions (p. 454, 
"Congress and the Nation" (1945-64) ). 

1955: (a) Antitrust Commission Report: Potential of delivered pricing in 
monopoly control and price-fislng (p. 214, etc.) ; (b) Letter, July 6, Dept. of 
Justice (file SNB : VHK) : "... In the next revision of procurement regulations 
the (delivered -price) exception wHl be deleted", (this deletion was not made by 
Department of Defense; see Item 1978 (b), below, 

1967: (a) FTC rejects seller-proposed backhaul-transport allowance to pur- 
chaser, equal to seller-saved cost of regulated transportation service (If shtppe* 
prepaid under quoted delleverd price) (Advisory Opinion 147), 
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1973: (a) Initial clarification of FTC Advisory Opinion 147. Including com- 
mltment to determlae the ecODomlc legitimacy of delivered pricing system in 
food products industry, such as tlie use of either regulated transportation service 
or backhaul transport under purchaser's option (see p. 22, Hearings, S. 16W, 
June 2T, 1977, for statement Of this commitment) (" ■Economic legitimacy'— 
Pricing Power and the Public Interest," Means). 

1976 : <a) Letter, June 9, Chairman, Senate Commerce Committee to Chairman, 
Federal Trade Commiaion : ■'! urge earliest possible fuIflUment by the Commis- 
sion of its commitment of December 1973, under Advisory Opinion 147, including 
the determination whether or not uniform delivered pricing In the food industry 
are unfair trade practices under existing law"; (b) StaBf Report, Council on 
■n'age and Price Stability, Executive Office of the President: Potential of 
delivered pricing in monopoly control and price-fixing in the aluminum industry 
(pp. Hand 220-223). 

1!>77: (a) Press reports: Recovery suits involving delivered pricing in volume 
piinhnses of sucar and plywood by Virginia state and local agencies. (January/ 
Jfarch) : (b) Press reports: Present Administration will propose reform in rate- 
niak'ng and entry phases of the "public interesf-related (ICC) motor frei^t 
rpBHlatory system. 

Ift78: (a) "President Carter's (anti-inflation) directive on purchasing marks 
the first time in recent memory that the Federal Government has used procure- 
ment policies to Influence national price behavior (New York Times, p. D 1, May 
101; (b) Memorandum, Office of Federal Procurement Policy; 0MB, .EOP, 
June 29: Proposed deletion of dellvered-prlce exception to basic federal procure- 
ment policy. (See Item 1935(b), above); (c) FTC 1973 commitment (Item 
1973(a) above still an open and pending matter; (d) Kipllncer's Washington 
letter, September 8: Cost of delivered Industrial goods Is being watched by 
fidvernment . . . when the same price is charged for an Item no matter v^ere 
it is shipped. Government figures difference In delivery costs should be reflected 

Tile piiAiRMAN. Thank you, Mr. Pierce. 

If this bill were enacted, who would be the prime beneficiaries of it, 
■nould you say i 

Mr. PiFRCE. I would prefer, sir, not to answer that question, in the 
sense that it relates to the substantive provisions of the bill. I think 
the bill is untimely and inappropriate. More out of ray respect for this 
rnininittee than as a matter of personal interest to rae, I would think, 
SIT, that this committee would want to know the status of the FTC's 
197S commitment. 

The Chainman of this committee wrote a letter on June 9, 1976, 
in which this committee asked the Chairman of the FTC to fulfill 
a 1973 promise that the Commission made in its first clarification. 

In that promise or commitment the FTC said that it would deter- 
mine whether or not delivery pricing in the food industry was an 
imfnir trade practice. 

Tlie Chairman. I think they have made that determination. You 
beard their definition of what they consider permissible under Robin- 
son-Patman today, 

Mr. Pierce. Perhaps T hear and understand things a little different 
than others, bnt if this committee accepts the testimony of the Chair- 
man of the F*TC today as being the response to this committee's in- 
<|Hiry of 3 years ago, then T will understand that the FTC has ruled 
and answered the question by saying that zone-delivered pricing is 
not an unfair trade practice. 

The Chairman, I think it's quite clear that they have, in effect, 
said that. 

Mr. Pierce. May I surest to the committee, if jou accept the state- 
ments made by the Chairman of the FTC, sir, I think it would be 
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unconscionable and unacceptable in the sense of both the integrity of 
this committee and my understanding of acceptable bureaucratic 
responBiveness. 

The Chairman. So, what you're saying is that the only sort of 
pricing that ought to be allowed is f.o.b. at the seller's dock. 

Mr, Pierce. No, sir. 

The Chairman. What are you saying ? 

Mr. Pierce. I'm s^ing that it ought to be optional. 

The Chairman. How could it be optional ? If you want to say that 
the zone-delivered pricing is not permissible 

Mr. Pierce. I'm not really saying that, sir. What I'm saying, in 
terms of the indifference of Congress, is what the Small Business Com- 
mittee in the House said in 1948. This is what the Supreme Court said 
in 1948, to which the Congress in 1950 replied — well, we're going to 
change that. 

And indeed they tried. And President Truman vetoed S. 1008, and 
what did we have? We had an informal Senate watchdog committee 
go to work on the FTC to keep the Commission from full enforcement 
of the rulings in the cement and conduit cases. 

We have the 1955 antitrust commission report, a significant state- 
ment of that commission, page 214, was read to the energy committee 
hearing by Mr. Dougherty, but he djdn't mention it today ; which leads 
me to believe that perhaps they did answer your inquiry. Perhaps the 
ITC said today that uniform zone-delivered pricing is not an unfair 
practice. 

I also heard today reference to the Atlaa Cemeni case, the consMit 
case of 3 or 4 years ago, 

The current fact is that on the 14th of April, the FTC opened an 
investigation as to the delivered pricing system in cement. 

We come down to the economic question : Is delivered pricing legit- 
imate, fair and right? Serious concern as to the legitimacy of this 
practice ranges from the common main-street sense of economic fair- 
ness and justice, all the way to the Supreme Court decisions. 

We have heard the FTC express little or no tolerance for variable 
or nonuniform ship ping- point pricinjgs. There has not bfeen one word 
mentioned today about the "competitive" freight absorption. Is the 
FTC concerned that freight absorption is not viable under the com- 
bination of uniform plant pricing and uniform delivered pricing? 

The chairman asked the question : Doesn't shipping-point pricing 
make the distant purchaser pay too heavy a price? This is not neces- 
sarily true. If there's competition entering in from the other side of 
that distant point or somewhere along the line, the seller could absorb 
some of tlie freight cost, if willing to do so under applicable competi- 
tive situations. 

In 1955, a letter was written to me by the Department of Justice 
saying that in the next change of the Federal purchasing regulations, 
the delivered-price exception would be deleted. That deletion never 
took place, and as I think alioiit the bureaucratic or governmental 
raivironment that existed at that time, it's a small wonder that it was 
swept under the rug or otherwise aborted. It didn't get to the printer. 

Last year the Executive Office of the President was urged by the 
Virginia Citizens Consumer Council to cliange the regulation as had 
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been promised in 1955. It was suggested that the change in Federal 
purchasing could very well induce change in private purchasing, there- 
by ultimately benefiting the consumer. The revised regulations will 
require that a bidder on Tolume shipments must furnish an origin 
price as well as a destination price. 

The Chairman. Thank you very much, Mr. Pierce. We appreciate 
your presentation. 

That concludes the hearings for today. 

[Whereupon, at 12 :36 p.m., the hearing was recessed, subject to the 
call of the Chair.] 
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ADDITIONAL, ARTICLES, LETTERS, AND STATEMENTS 

Statement of U.S. Smai-i. Bitsiness Admimistbation 

Mr. Chairman and members of this committee, thank yoa very mnch for this 
opportunity to present the views of tiie Small BuslnesB Atl mini strati on r^arding; 
S. 1699, the "Diesel Fnel and Gasoline Conservation Act of 1978." 

As you know, it is SBA's mandated reapoiiBlbillty to protect the Interests of the 
Bmall business commnnlty. That mandate fnclndes doing what we can to assure 
small bnaineas an equal opportunity to compete In the economic marketplace. 

The Kobln son-Pa tman Act was enacted In 1936 to aeanre that the free enter- 
prise marketplace is characterized by fair competition. Our antitrust laws play 
a vital role in preventing nndne concentratioa of market power, and providing 
for a diverse marketplace. One of the major objectives of thp Rn bin son -Pa tman 
Act Is to assure small bnslnessea an opportantiy to compete with larger flnns 
on an equitable basis. 

The act states that ". . . It shall be unlawful for any person engaged In i^iar 
meree, in the course of such commerce, either directly or Indirectly, to dis- 
criminate In price between different purchasers of commodities of like grade and 
quality. . . ." 

S. 1699 states that "It shall not be unlawful for a seller of goods ... to grant 
baclchanl allowances to a buyer . . . where the allowance is no greater than the 
actual savings in delivery costs to the seller and where tlie allowances are avail- 
able to all the seller's customers on a nondiscriminatory basts." 

We feel that the Issue of "backhaiil allowance" la strongly related to provisions 
of the Robinson- Patm an Act which prohibit predatory pricing end price dts- 
crimination. In our opinion, the effect would be to diminish the ability of small 
businesses to compete against larger companies and chains ; contrary to the pro^ 
Tlsiona of the Robinaon-Patman Act. Any reduction in the competltlre ability 
of small business could have aerlous consequences for our overall economic system. 

Currently, sellers usually eetablish a "uniform aone delivered" pricing system 
whereby all buyers in that particulai- zone pay the same price for goods (includ- 
ing delivery), or the buyer can purchase at the seller's dock at a price which 
does not include delivery. In the latter case, the buyer delivers his or her own 
goods. 

If this bill were to be enacted, it would become clearly legal for sellers who 
price on a uniform zone delivered basis, to grant allowances (discounts) on a 
differential basis to buyers who own their own trucks, or who contract with 
carriers to pick up and deliver their orders. 

The allowances would be based on the distance of the buyer warehouse from 
the seller's dock. Accordingly, this would result in different prices for the eam« 
goods for different buyera.< This system would benefit those large enough to own 
their own trucks, and would adversely affect small Arms which are less likely 
to own trucks. The smaller firms would pay higher prices. In most instances, 
than would their lareer competitors. Taken the next logical atep; the larite chain 
retailers, nslng backhaul deliveries to obtain discounts, could then jnatlfy lower 
prices for merchandise at their outlets. The sm«ll companies would not be able 
to sell at such low prices and would have to reduce their volnme, and con- 
ceivably could be driven out of business. Taken a step further ; the smalt busi- 
ness competition could be eliminated, thereby reducing pressure on the largw 
Arms to keep their prices down. We feel that In the long run, neither the con- 
sumer, nor the small retailer would benefit from this bill. 

Although the stated Intmt of the bill — "to provide energy conservation by al- 
leviating current and continuing fuel waste," is commendable, it 1b qneeUonable 
whether or not the bill would achieve that goal to any signiflcant degree. Iir 
earlier hearini^ on this Issue, a representative from the then-Federal Energy 
Administration stated that they (FEA) had a number of reservatlans concern- 
ing the extent of fuel savings which would result from enactment of S, 1699;' 
"We still do not have the Information that would enable us to predict the fnel 
savings . . . and I am not snre they could be eatabllshe>d very'lveciwly.'' 
(85) 
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L, L. Waters, Ph. D, and Joseph R. Hartley, D.B.A., both o( the Gradaate 
School of BusIneBs at Indiana University, conducted a study on the subject which 
concluded that "even under optimal circumBtances the fuel savings would be 
minimal." (Fuel DtiliMtion and Food Distribution, June, 1977.) The Indiana 
study further Indicates that enactment of such a proposal could result in addi- 
tional fuel waste — fronthauling. lu other words, the buyer could send a truck 
to the seller ; the trudc could travel to the seller empty, but, yet get backhaul 
allowances for returning with a loaded truck. That, according to the Indiana 
study, would result in a greater waste of fuel since fronthaul distances are, on 
the average, greater than actual backliaul mileage. Ttie buyer could be encoui- 
■<ed to frouthaul because of the potential for realization of profits from back- 
hanl allowances. 

In addition, It is our understanding that many large chains which own tbelr 
own fleets are already backhauling to a great extent They simply are not re- 
Gtfvln£ a transport discount which would be the net effect of sanctioning t>ack- 
hanl allowances. In any case, Robin son -Patm&n does not prohibit manofacturera 
from granting backhaul privileges just so long as such privllegeB are not price 
dlacrimiDBtory. Many manufacturers Indeed permit backhaul; and those who 
do not, explain that it may result In delays or congestion at the loading docks, 
of for other similar reasons—not because the law forbids it. 

In summary, we oppose mactment of S. 1689 because: (1) it would be an 
Initial step toward weakening the Robin son-Pa tman Act; (2) because it could 
lead to price discrimination; (3) because It U questionable whether It would 
result In substantial energy savings ; and, (4) because in the long run we believe 
consumer prices would be higher because of the diminished ability of small 
businesses to compete with larger companies. 

Again, Mr. Oiairman, thank you for this opportunity to pre«ent our position 
on S. 1699. 

KlXLER AflD HBCKMAN, 

Waahlngton, D.O., September 12, 1978. 
Mr. TiMOTHT Lynch, 

Senate Committee on Commerce, Soietwe and Trataportation, 
Bustell Senate O^e Building, WatMngton, D.C. 

D«AB Mb. Ltbch : Transmitted herewith, on behalf of the Private Carrier 
Conference, Inc. of the American Trucking- Associations, Inc., are coi^es of tha 
text of a statement given on June 27, 1977 to the Senate Subcommittee on Energy 
Conservation by Rocco Q, IjOpardo, former President and Chairman of the 
Board of Directors of the Private Carrier Conference, which endorses the above- 
referenced proposed legislation. Also furnished herewith are copies of the under- 
signed's letter of May 1, 1978 to Senator Howard W. Cannon wlUch accompanied 
transmittal of Mr. Dopardo's testimony and elaborated upon PCC's position with 
respect to 8. 1699, PCC would respectfully request that Mr. Lopardo's testimony 
of June 27, 1977 and the undersigned's letter of May 1, 1978 be associated with 
and thereby made a part of the record to be developed at the September 14, 1978 
■ hearing on S. 1699 to be conducted by tiie Committee on Commerce, Science and 
Transportation. 

PCC's posture with respect to the pro[)osed Ml) remains unchanged. S. 1699 
would allow sellers to grant private carriers transportation allowances eQuiv- 
aleiit to the actual price of transportation by regulated common carriers or the 
actual private carriage cost, depending upon the manner in which the goods are 
hauled. Passage of S. 1699 would therefore afford private carrier buyers eco- 
nomic ln<?entive to banl their own purchases as productive back hauls thereby 
avoiding senseless, costly deadheading of miles. As a consequence, this nation's 
prcdous fuel reserves would not be exhausted In the performance of empty 
hack hauls. The proposal would certainly prove conducive to the public interest 
Since private carriers consequently would be encouraged to purchase F.O.B, 
ori^n and could avoid the Impact of the addition of a uniform zone delivered 
transportation cost element, the ultimate consumer would also lie benefitted In. 
that the private carrier could pass along such savings In the pricing of the end 
product Involved. This reality would therefore contribute to a minimization of 
ttie InSatlcmary spiral in which this nation presently finds Itself engulfed. 

PCC reiterates its support of S. 1699, urges Its passage, and wishes to express 
Its appreciation to this Committee for granting It the opportunity to present its 
Tiews on this issue. 

Very truly yours, 

W. H. BoBOHESAira, Jr. 

Attachments. 
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Mat 1. 1978. 
Hon. Howard W. Cannon, 

Chairman, Committee <m Commerce, Science, and Trantportation, 
Russell Senate Office Building, WasAinffton, B.C. 

Deab Senatob Cahnoh : On behalf of the Private Carrier Conference Idc. of 
tile American Trucking Assoolatioua Inc., we woald like to endorse S- 1699 as 
an energy conservation measure wbicb would help a Bubatantiai portion of tlie 
membership of the conference. PCG has more than fifty three hundred private 
carrier members representing: every industry Including the food industry which 
has a very substantial stake in the passage of S. 1699. As you know, private 
■carriers are those companies that utilize trucks to carry their own goods to 
their own customers and, in return, pick np from their vendors incoming sup- 
plies and products for their own business use. 

We are enclosing a copy of the text of a statement given on June 27, 1977 to 
the Senate Subcommittee on Energy Conservation by Bocco Q. Lopardo, tbe 
'Chairman of the Board of the Private Carrier Conference, endorsing this pro- 
posed legislation. The position of FCC has not changed since that date and we 
here urge afflrmatlye action by your Committee on S. 1699. The record will show 
that tbe Private Carrier Conference disagrees with the position of the Ameri- 
can Trucking Associations which is In opirasition to 8. 1699. 

In this regard, we refer to an April 1977 study of the Interstate Commerce 
■Oommlssfon. Bureau of Economics, entitled "Empty/Iioaded Truck Miles on 
Interstate Highways During 1976". This survey reflects the disproportionate 
level of empty backhauls burdening private carriers In the United States. The 
study shows that the blgben percentage of trucks moving empty, 27.3 percoit, 
was posted by private carriers. In contrast, the empty backhaul rate for ICC 
regulated carriers, common and contract, was 16,2 percent. 

Two points should be made : first, in order tv compete in the marketplace, 
companies have to engage in private carriage because of economic and service 
advantages over inadequate and unreaponfdve common carrier truckinf; service 
even though, in so doing, a 27.3-pcrcent empty backhaul rate must be tolerated. 
Second, passage of S. 1699 would give private carrier buyers an additional eco- 
nomic Incentive to carry their own purchases as productive backhauls, thereby 
lowering dramatically the current empty backhaul rate. Clearly, energy so 
-expended would be on a productive basis by virtue of being utlliiied to haul prod- 
ucts from vendors to (he storage facilities of private carrier buyers In Hen of 
Tinproductlve empty return hauls. 

National transportation policy should be as concerned with the economic and 
•nergy efficiency of private carriers as It is with regulated carriers. Indeed, for 
the first time since passage of the Motor Carrier Act of 1935. the Interstate 
Commerce Commission very recently has so acknowledged. Toto Purchasing ft 
Supply Co.. Inc. Common Carrier Application, 128 M.CC. 873 (1978). The ICC 
emphasized its decision would promote Increased efficiency among private car- 
riers by filling up otherwise empty hnckhsnls ; It was convinced that the hleh cost 
of enprgy, now and into the foreseeiiliie future, reiulred that the Commission pay 
close attention to the need for greater operating efficiency not only as to the 
for-hlre sector, liut as to all Interstate surface transportation. 

In this case, operating authority was granted to private carriers so that, bal- 
ancing their traffic with the good.s of others, they could serve shippers nn s 
backhaul basis and thereby achieve greater economic and fuel efflc'encles. On a 
parallel basis, S. 1699. Involving no operating authority considerations whatso- 
ever, by encouraging backhaul allowances, would give an inducement (o private 
carriers to backhaul their own purchased goods, thereby achieving higher operat- 
ing efficiencies and productive fuel expenditure. 

Authorized carriers haul approximately 39 percent of tlie Intercity truck traffic 
in terms of ton/mlles; unregulated carrier.^, primarily private, hanl the 81 per- 
cent greater balance. It should be clear, therefore, to the Congress, as, clearly. 
It Is now to the Interstate Commerce Commission, that economic and fuel ef- 
ficiency considerations affecting the unregulated sector of the tracking Indiistry 
are of paramount national concern. We, therefore urge, passage of S. 1699. 
Very truly yours. 

Enclosure. 
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D WABEHOUaiNO, 

Mr. Chairman and members of the subcommittee ; my name Is Rocky Loparda 
and I appear before you today in support of S. 1699 in my capacity as past Presi- 
dent and current Chairman of the Board of Directors of the Private Carrier 
Conference. PCC has more than 5,000 private carrier memliers representing every 
American Indnatry including the food industry of which my company, Grand 
Union, is a part. Private carriers are non-transportation companies which utilize 
trucks to carry their own goods to tiieir own customers and, on return, to pick 
up from vendors incoming supplies and products (or Uielr own business use. Thea6 
companies are members of the Private Carrier Conference, an affiliate of the 
American Trucking Associations. PCC, as a separate trade association, however, 
ie completely independent in the formation and implementation of its policy direc- 
tives. By special directive of the Board of Directors of the Private Carrier Con- 
ference, I have been asked to state our support for S. 1699 which we think will 
contribute to a partial resolution of the empty backhaul problems which have 
faced some private carriers for many years. 

In many ways, non-ICC regulated private carriers, contrary to what otherwise 
might be the general impression, comprise a substantial, perhaps the moat sub- 
stantial segment, of the entire trucking industry which also includes the ICC 
regulated public carriers. ATA's publication, "American Trucking Trends, 1975". 
points out that there were over 23.5 million trucks registered in the United 
States as of 1974, the latest statistical year. Of this 23.5 million vehicles, 22.S 
million vehicles were private. This exceeds 95 percent of all vehicles on the higb- 
ways in the United States. What does this represent in terms of the number of 
private carriers? There have been various estimates by the ICC and the Depart- 
ment of Transportation ranging from a low of 85,000 to a high of 115,000 inter- 
Btate private carriers. The 1972 Census of Transportation estimated that on a 
total intercity ton mile basis, including all freight commodities, non-ICC regulated 
private and exempt motor carriers accounted for 57,9 percent of total intercity 
ton miles by truck. It has lieen conceded by the Interstate Commerce Commis- 
^on that the bulk of Intercity motor traffic is, therefore, not economically regu- 
lated trucking, but nonregulated trucking. 

Signiflcantly, private and other forms of nonregulated truck transportation 
now constitute the largest share, revenue basis, of intercity freight. A recent 
Summary of National Transportation Statistics released by the Department of 
Transportation in Its Annual Report, June 1976. indicates that some $26.1 biUion 
was expended for unregulated intercity trucking while some $22.7 billion was 
expended for regulated Intercity trucking. What do all these figures really add up 
to? In my view, they show that the private carrier, by any measure you want 
to use, is a very substantial part of the trucking industry and may now in 1977 
very well be the backbone of the trucking industry in the United States. 

Now to our backhaul problems. Private carriers cannot trip lease their drivers 
and vehicles when they have an empty backhaul to regulated carriers. Private 
carrier corporations cannot haul on a compensated basis for related corporations 
wiien such transportation would eliminate empty backhauls. These are ICC 
created restrictions. Finally, and as is the focus of S. 1699, private carriers do 
not have sufficient economic incentive to utilize empty backhaul capacity to 
pick up goods which they have purchased from their vendors for return haul to 
their plants and warehouses. Thus, while S. 1699 will not resolve all backhaul 
problems, this legislation will, nevertheless, address a significant empty backhaul 
problem which has in no way been created by any ICC restriction. 

As a matter of ICC transportation law, private carriers have a leEal right to 
haul their purchased goods to fill out otherwise empty backhauls. However, as 
a matter of Federal Trade Commission interpretation, this practice — In terms 
of adequate compensation or incentive for such hauling— has been open to ques- 
Uon since 1867 when the FTC first raised an informal objection to the matter 
of a seller granting "backhaul allowances" from a uniform average zone delivered 
pricing system. Over the years, the FedernI Trade Cfrnmission has tried to 
"clarify" this 1967 interpretation by empha.iizing that, if a seller chooses tn. It 
may also establish an f.o.b. origin price and sell to a company having Its own 
trucks so as to permit these companies to pick up their own goods and achieve 
a transportation savings from having purchased the goods f.o.b. dock. This, how- 
ever, has not worked out as a resolution of the problem. Many vendors seem 
reluctant to establish f.o.b. origin prices when they have already established a 
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nniform zone delivered pricing Bjatem. Otber vendors establish f.o.b. dock prices 

too high to induce private carriage pickups. Still otiera, not wttlistan ding the 
FTC waniiQKa, grant "backhaul allowances" off the uniform zone delivered 
price which are insufficient and do not represent what the actual common carrier 
freight rate would be for the total distance a given product Is moved or what 
their costa lor their own private carriage movements are. 

S. 1699, accordingly, provides a remedy by allowing the srfler with such a 
pricing system to give his buyer who baa a private fleet of trucks the equivalent 
of the common carrier rate for the actual distance from the seller to the buyer 
as an incentive to utilise empty private truck backhaul capacity. Also if the 
seller would otherwise deliver the goods in its own private fleet, this seller would 
be able under S. 1698 to allow its buyer the actual cost of the seller's private 
truck transportation. 

Private carriera, therefore, see this bill la terms of Incentive. If sellers are 
allowed to give a transportation aHowance which is the equivalent of the actual 
price of transportation by regulated common carriers or their actual private 
carriage costs, depending on how the goods would have been moved, private 
carrier buyers will utlliee their vehicles to pick up the goods that they buy to 
haul to their home destination. Most Importantly, this means the goods can then 
be bought without this seller applied zone delivered transportation cost element 
This dollar savings, achieved by encouraging the buyer private carrier to haul 
his own goods back from bis vendor, vrill directly benefit consumers by allovring 
the private carrier, who is after all in a non-transportation primary business, to 
pass along savings so achieved in the pricing of the end product Involved, I need 
not emphasize how important this Is to the food industry. This of course baa a 
direct relation to iQCreaaed productivity In a time of Inflation. 

There Is also a very real fuel conservation factor. Where regulated carriers 
would otherwise deliver the goods, the utilization of empty private carriage 
backhauls would greatly improve the utilization of private carrier fleets by put- 
ting tbe expenditure of their backhaul fuel to a good economic purpose, namely, 
hauling fully loaded trucks. It would also either reduce tbe expenditure of fuel 
by regulated carriers or permit them, as they are in a unique position to do, to 
solicit the traffic of other shippers who have no private fleet backhaul capacity. 
Moreover, and of particular relevance to the food industry, direct fuel expendi- 
ture would be reduced in those cases where sellers have their own private fleets 
and use them to deliver their own products with resulting empty backhauls of 
their own. 8. 1699 would encourage such sellers to give allowances to buyers up 
to the equivalent of their actual delivery coats so as to eliminate this seller's 
private carriage movement and allow a balanced private carriage movement in 
the buyer's fleet. 

At this point it is important to stress that private carriers are-private carriers 
because they have to be. Service and economic conditions dictate private carriage 
in certain situations where common carriage cannot compete in the marketplace. 
This is true nothwithstauding tbe empty backhauls that exist among some private 
carriers. Providing an incentive to eliminate some of these empty backhauls 
would not increase the number of private carriers, but it would Increase the 
effectiveness of the utilization of the equipment of the private carriers. 

Although this empty backhaul problem affects many industries. It is i»artlcn- 
larly acute In the food industry of which my company. The Orand Union Com- 
pany, Is a member. I can personally testify to the asrfstance which passage of 
S. 1689 would be to my company, to the food Industry overall, and to many other 
industries that of necessity rely heavily on private carriage transportation. 
8. 1699 removes confusion and doubt which has existed since 1967 aa to the 
application aflA meaning of advisory opinions of the Federal Trade Commission. 
The Private Carrier Conference, therefore, endorses this 1^ slat J on. 

o 
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